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In the case ofAssociation LesTémoinsde Jhovahv. France,

The European Court of Human Rights (Fifth Section), sitting as a
Chamber composed of:
Dean SpielmanrRresident
Elisabet Fura,
JeanPaul Costa,
Karel Jungwiert,
Mark Villiger,
Isabelle BerreLefévre,
Ganna Yudkivskgudges,
and of ClaudiaWesterdiekSection Registrar

Having deliberated in private on 24 M2g11,
Delivers the following judgment, which was adopted on that date

PROGEDURE

1. The case originated in an application (8916/05)against the French
Republiclodged with the Court under Article 34 of the Convention for the
Protection of Human Rights and F
by the French asstation the Association LesTémoinsde &h o v a h
applicand) on 24 February 2005.

2. The applicant is represented by RirGoni, a lawyer practisingin
Paris.The Government of Frandefit h e G o wererapnesentéddy
thar agentMrs E. Belliard, Director of Legal Services with the Ministry of
Foreign Affairs.

3. Theapplicantallega, inter alia, that the imposed taxation of hatw
handgifts interfered with itsright to manifest and exercise fi®edom of
religion asguaranteedby Article 9 of theConvention.

4. By two decisions ofL.7 June2008and21 SeptembeR01Q the Coutt
declared the application parilyadmissible.

5. Both theapplicantand the Government filed written observations on
the meritsof the casg¢Rule 59 §1). Observationsvere also received by the
EuropeanAssociation of Jehovéh Christian Witnesses who had been
given leave byhe President tintervere in the written proceder(Article
36 § 2of theConvenion and Rile 44 § 2)

/'\C
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

A. Background

6. Theapplicant the AssociatiornfiLes Témoingle Jéhovad) is a French
association having its headquarter8atlogre-Billancourt It is one of the
nati onal governing bodies ofantlile movemen
alsocomposed ofocal associations.
7. The applicantis subject to the provisions of the Law of 1901. It was
registered on 1&eptember 1947 by the Minister of the Interidccording
to Article 2 of itsstatutes

AThe purpose of the Association is to | el
and maintenance of the worship of Jehova
in particular promote the publishingtinting and distribution of

its teachings by means of books, magazines, public lectures and

all other printing or audiwisual methods. It will cover the

expenses and look after the upkeep of its ministers, preachers and

missionaries. It can also lend daiand assistance to all

associations pursuing an identical purpose in France or abroad. It

may purchase or rent land or properties, or build in order to

achieve the associationbts set purposes,
make any reagstate or movable transit connected with its

purpose. The Association will function in conformity with the

present statutes and must remain in harmony with the form of

wor ship of Jehovahds Witnesses. 0

Stating the adherence of over 17 million worshippers worldwide, with
more h an 250, 000 of t hese i n France, Jeh
themselves as a Christian religion whose faith is entirely based on the Bible.

8. The applicant statesthat over decades and in accordance with its
purpose,it acquired various propertiesneededfor its operation. These

buil dings constitute the #fABethel d of t h
(from the Hebrew t er mnitaly bcatechigPaiisHo us e of
ABet hel o S now | ocated i n olabuviers a
headquarters of religious activitiesctinsists okeveral buildingsand land.

Li ke all ot her act i vitheifieascialsfippot efhovahoés \

worship is achieved througboluntary participation each person deciding
for himself the amow t and the fr equcenribwiorsod f his rel
These are sacred, as much a part of worship as prayer.
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991 n the parliamentary r,egepublicoanti tl ed i
22Decembed995 and widely distributed, Jehdv® s Wi tnesses wer
described as sectarian movement. According to tiggplicant this report
was followed by a series of exceptional measures against movements
described a s i s eegulting dnter alia, in the marginalisation of
Jehovahos \Whouna# lsveleas sodielyr o

10. It was in this context that thegpplicantwas the object of a tax audit
which began on 28 November 1995 and continued untibb8ary1999. At
the close of this investigation, the nprofit natue ofapplicanbs acti vi ti es
was confirmedOn 8 February 1996, during the Nat
on the report produced ke Commission ofInquiry on theActivity of
Sects (Official Journalof 9 February 1996)the Minister of the Budget
made the fdbwing commernnt

fiFirst of all | would like to thank the rapporteur foraising,in

his excellenteport the tax authoritieswhose actions on several

occasions resulted in a certain repression of the activity of sects.

... Beyond thetax audit, the consegncescan be evenmore

serious Indeed the audit could lead tqudicial liquidation or

criminal proceedings against the leaders of the sduth would

likely destabilizeth@a s soci at i on fogeitdgrceaseat i ons or
its activitiesin our territory. The tax audit canhereforebe the

first stepin a process that profoundly disrupts the sect ordé&ad

its dissolution . . 0

B. Tax Proceedings

11 From 24 January to 18 March 1997, representativeaxa@uthorities
proceededd ent er into their cootribptont®e r s dat a
received by thapplicantfrom 1993 to 1996. On 24 January 198@ head
of the Hautsde-Seine South tax office sent applicanta formal notice
orderingit to declarehandto-handgifts that wereposted in its books from
1993 to 1996 acordributoess.i ghlat ednati die specif
fihandto-hand gifts disclosed to the tax authorities must be subject to the
gratuitoustransfer tax in the same conditions as for other donat®ngle
757 second paragraptf the General Tax Coddés{TC)). You shall have a
period of one month from receipt of this notice &cldrethesegifts and
registerthem with the tax office by filling out Declaration Form 2735
(Article 635A of the GTQ .0(See paragph 29). In a letter dated
18 February 1997, thepplicantcontested the validity of this order and
refused to comply.
12. On 26 June 1994pplicantreceived four formal noticesrderingit
to produce declarations relating handto-handgifts it had received from
1993 to 1996. Enclosed with these formal notices wibeestatements
drawn up by the taxauthorities listing all the amountsreceived as
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ficontribution® b yapplidaré(1,092 pages) during these years, namely
182,650,833 French Francs (FRF) for years 1993 to 1995 (27,844,939 euros
(EUR)) and FRF 67,929,027.71 for years 1995 to 1997 (EUR 10,356,713
According to the Government, the applica
the period of 1January 1993 to 3December 199 were valuad at
EUR 42,490,374, of which EUR 3200653 came from donations.

13. Following applicané s compl ai nt requesting the e
at Article 79510) of the GTC, which staesdonations and bequests made to
religious associations, unions of religious associations and authorised
congregations (see paragraph 29) are exempt from the gratuaoser
tax, thetax authoritieggave the following reply on 18larch1998:

fiGiven that, to date, it has naibtained a prefectral or
ministerial authorisation to receive donations and bequests
exonerated fronthe gratuitoustransfer tax, it cannot benefit
from the provisions of Article 794%0).0

14. Having failed to produce declaration, on 14 May 1998pplicant

received noticeof an automatic taxation of tHeandto-hand gifts it had

receivedand whi ch Afwere disclosed to the t

accounting audits i t had been subjected t oo wi t h

Article 757 second paragraph of tHeTC. The tax assessment issued to

applicant amountedto the equivalent of EUR2,920,392 as the principal

sum and EUR?2,418,484.84 in penalties ankhtepayment interest

According to Article777 of the GTC(see paragraph 29)he gratuitous

transfer tax \as fixed at the rate of 60% for thexablenet share between

unrelated persongurthermorepn the basis ofrticle 1728of the GTC the

surchargefor failure to file the declaration was fixed at 80%astly, he

notificationstatedt h at At h eof thexgmatuibudmnsierdax set out

at Article 79510) of the GTCrelating to donations and bequests made to

religious associations, unions of religious associations and to authorised

congregations is not applicable to ydodeed your association hasot

obtained ministerial oprefecturalauthorisationto receive a donation or a

bequest exempt from the transfer tax because public authorities have not

considered it as being a religious association within the meaning of the Law

of 9 December 1905. Thexemption provided for aArticle 79510) only

applies to associations t.hat are recogni !
15. On 5 June 1998, the judge of thanterreRegional Courawuthorised

At he Chi ef BollogeeBikancoued to pracéed with a protective

seizureof [theapplicand s | movable property in Louvi el

FRF175000000 (EUR26,678578) for which fimeasures shall be

undertaken for the purpose of collecting ttebt owed the@dministration,

and authorisedh provisional courtordered mortgagen assetsat various

locations.
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16. On 18 January 1999, thex authoritiessentapplicanta notice of
collection bearing the total amount of FRF 297,403,534 (EUR 45,338,87
broken down as fabws: tax:EUR 22,920,392, penaltieqsurcharge 080%)
and latepayment interesEUR 22,418483).

17. On 28 January 1999, thepplicantfiled an official complaint with
thetax authorities It argued the taxassessmemnwas contray to Article 757
of the GTCiibecause at n ocoutsé ofetheaddit aridng t he
verification of our accounting recorad we voluntarily and unilagrally
disclosehandto-handgifts s p o n t a n Subsudiarilyyt @laimedit was
entitledto the exempton from transfer taxas provided afrticle 79510) of
the GTC

18 On 29 Septembek999, the director of the Hastle-SeineSouthtax
office dismissed thiszomplaint He consideredhe handto-hand gifts had
been disclosed duringhe accountingaudit and that consequently the
taxationwas in agreememtith Article 757.Regardinga p p | i religious 6 s
natur e, the director st at emdentibnéda t At he
exemption is subject to the condition that the associatiaa been
recognisedby the relevant administrativauthorities as an association
having an exclusively religious purpose as a religious community. The
fact that the associatiofiLes Témoins de Jéhovahmefers to the Law of
9 December 190%n the Separain of Churchand Statein its statutesand
thus attributes toitself the nature of a religious association, has no
significance as regards the gratuitdatensfer taxbecausahe Miniser of
the Interior has not recognised it either as a religious contynon as
having a religious purpose. Consequently, the donation®emakestsnade
for the benefit of the association cannot benefit from the exemalimrned
at Article 79510) of the GTCé o.

19. Applicantbrought proceedings amstthe director of the Hawstde
Seine Southax office before theNanterreRegional Court.

20. On 4 July 2000, thecourt dismissed all ofhe applicand s c.litai ms
stated that bypubmittingits accounting books to thex authaities during
the audit it underwent, thapplicant had disclosed harb-hand gifts
received within the meaning oArticle 757 second paragrapbf the GTC
and thathaving done sdat was henceforth obligated teedarethem within
the month. Failure todve produced such a declaration had exposed it to the
automatic taxation proceedings tlnetd ensued.The court then established
that applicanthad no grounds to claim it wamtitled to the exemption
provided atArticle 79510) of the GTC Theapplicantappealed.

21. On 28 February 2002, theéersaillesCourt of Appeakonfirmed the
totality of the contestedudgmentin all its grounds and dismissed all of
applicanbs addi ti onpatitionmnd contrary

Concerning the applicabilityfdArticle 757 of the GTC the appeal court
ruled as follows:

a
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fiThese provisions] apply unquestionably to all, whether they are individuals or
corporate legal entities. In the absence of any limitation set out by the legislation, it is
absolutely impossible o | i mi t the statuteds application
exclude corporate legal entities, including associations, without destroying the
equality of all in taxation and creating discrimination among taxpayers that was not
intended by the legislature.

It is acceptd that the authorities mause information collected during an
accountingaudit to proceed withn assessmeaf registration duties.

The amounts posted in the accounts by the Associatiogiféssefrom handto hand
within the meaning ofirticle 757 of the GTCand cannot be classified as anything
else.To dassify themas contributions or the proceeds of religious collections is not
antinomic with hando-handgifts insofar asthis involves the transfer from hand to
hand of personal propertyédhis acquired by means of mere delivery that transfers
ownership The practice of a form of worship to which the donmusportedlyintend
to contribute cannot suffice to establishegal condition on the gifand eliminate the
generoudntention obviouly motivatng the benefactorgrinally, the modest size of
the gift is not sufficient to exclude it frobeing legally described as a gift

By introducing Article 15 in the Law of 30 December 199bn the budgetthe
legislature intended to impose transfax on handto-handgifts that were disclosed.
It amended the system of tax law provisions goverhengtto-handgifts by creating
a new case of taxation in addition to those alreligted in the first paragraph of
Article 757 of the GTC

As positive lawstandshandto-handgifts are taxable only when the recipient or his
agents draft a legal instrument acknowledging the existencehaha@to-hand gift,
when thegift is recognéed by the courts or when the recipient disclabedhandto-
handgifts to the authorities.

... There is noobligationto disclose a hantb-handgift. The event generating tax
liability is not thegift itself, but its disclosure by the recipient.

The onlyguestiorthat can arise is whethtre taxpayer discloses thyéts within the
meaning of Article 757 second paragrdphsubmittinghis accounting records to the
tax authorities that require this, and thereby puts himself under obligation to declare
them within a month of thisubmissionIn other words, can there be disalos other
than by a spontaneous mani f est gitsheohas of t he t ax
received?

Admittedly, the tax department has produced no writgal instrumentother than
the evidence drawn from the accounting records of the recipiginhwontained this
disclosure.

Although the lack of a legalbligationto disclose and to declare could argue against
admittingany kind of disclosure except voluntary disclosudicle 757 contains no
information about the manner or the circumstandekis disclosure
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Whatever the case, disclosure must be embodied in a wegatinstrumentby the
recipient. Even the receipt issued the donor is not sufficient to establish disclosure.
Disclosure must result fromancrete action

Article 757 ultimaely does not make any distinction between declarations and
judicial recognitions the latter not always implying the spontaneous
acknowledgemenof the gift by the recipient contemplated irthe first paragraph,
and the disclosure by the recipient contemplatatiérsecongbaragraph.

Consequently when the Association, as required ky Rubmis its accounting
records, even though the keeping of such records may be compulsory, such documents
then constitute théegal instrumentwritten by the recipient, and thesubmission
within the setting of a procedurally proper audit performeditzytax department
amounts to disclosure within the meaningAaficle 757 second paragrapin that it
ultimately contains the taxpayerds own <claim
amounts on account, which classification is the deciding factor,ecultjo
demonstration of proof of the reality of the gift, for determining the system of tax
provisions applicable to the transaction. Such an approach is not contrary to the
instruction dateds April 1993, which admittedly states that disclosure is phjlgica
constituted by the mention of thggfti n t he reci pientbés written res
setting of arninter partesexamination of his tax situation. The hypothetical situation
being considered in the instruction is that of an answer to questioning bgxthe
department on the source of funds that the taxpayer may not have desciiized as
to-handgifts. In the case before us, the silence of the Association in response to the
formal notices ordering it to make a declaration does not suffice to rule yacaof
disclosure ofgifts such as is done in its own accounting records that were brought to
the attention of théaxdepartmentTh e As s o c i a is ultonatélysa refusal ta s a |
fulfil the obligation to declare

Ultimately, it is of little importarce whether the disclosure is spontaneous, fortuitous
or provoked. Disclosuref the gift must not spring from any source other than the
r eci pwilelnhig sufficient for disclosure to occur by means dégal instrument
made by the recipient mentiog the hando-hand gift, for this to constitute the
causative event making declaration of the gift compulsory, failing which, the recipient
lays himself open to automatic taxation.

Finally, it is hardly realistic to claim that the legislature wished &véeit up to the
recipient who admits receipt of landto-hand gift in a written legal instrument
whether to subject himself to taxation or not once this gift has been disclosed to the
tax department.

Although the court does not deny the consequencdateform introduced by the
legislature for the world of associations, which draws most of its resources from the
generosity of members or sympathizers who are benefactors, it is not up to the courts
to reform or correct the law, no matter how inadequateay bed

Concerning the exemption provided for at Arti@i@510) of the GTG
theappeal courtoncluded the following:

fiThe Appellant Association does not provide evidence of a ministerakfectural
authoriation that is contemporaneous with theusative event generating the tax
liability. The authordations produced at the hearing from the prefectures of Higuts
Seine, Cher and Yvelines were issued in 2001. These asfimms, assuming they
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are necessary since we are dealing here with-t@hdnd gifts that are considered
not to be subject to an autheaiion requirement, are therefore ineffective in any case.
In particular, the authcstion issued by the prefect of HautsSeine does not
concern the Appellant Associatién

In order to be alel to claim the benefit of the exemptiohis at the date of the event
generating tax liability that theeligiousnature of the associationtis be assesseth
addition to not proving that it was recogeil at that time as an association for
worship, he Appellant does not in any case produce any evidence enabling the court
to verify the merits of its claim that it is recogmil as an association of this tyfjée
statutes needed to verifyat its purpose and activities are exclusively devoted to
worslhip, this being the first and most important requirement for its recognition as a
religious association, were not even adduced at the hearings

Finally, the Association raises the legal consequences of the disputed taxation.
Given the application of therovision ofArticle 757 of the GTCto it, the Association
denounces a crippling system insofar as only associations that undergo a tax audit
may be automatically taxed. The Association considers that great legal
unpredictability and insecurity result frothis for the world of associations, which
irreparably breach associationsd right to exi st

The impugned taxation results only from the application of the law which is binding
on all donees whether individuals or corporate legal entities, and the fiahnci
consequences that flow from it, no matter how severe they are, cannot be taken as
being the effect of unconscionalbehaviouron the part of the authorities, which
would be a source of insecurity and unpredictability for any taxpayer concerned.

22. The Law of 1 August 2003 concerning sponsorsagsociations and
foundations modified Article 75@f the GTCandadded a paragraph stating
these provisions do not apply b@andto-hand giftsbestowed upomgeneral
interest orgarsations mentioned in Article 20@eeparagrapt?9).

23. In December 2003, thaepplicanthad paid taxauthoritiesthe amount
of EUR4,590,295.

24. The applicantappealedIn the second ground, it critegd, inter alia,
the general, abstract and almesindard justification given by theppeal
courtin its ruling,and claimed a violation of Article(f) of the Convention.
Then,invoking Articles 1) and 9 of the Convention, it uphaldits fourth
ground that it was up toappeal courtto assure itselof the status of
applicant 6s c | albymrdalingras heedgthegproductionat ur e
of documents it deemed necessanyparticularthea s s o c i statuteso n 6 s
[The applicant also claimed that it had beedeprivedof the guarantees
necessaryor a realandfree exercise of worship. The other grounds were
based on provisions abmestidaw, theapplicantcriticising, particularly in
its third ground, the application that had been made in its case deAthi¢
second paragrapdf the GTC
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25. In a rulingon 5 October 2004, the Court of Cassatiismissedhe
appeal, stating the followingter alia:

On the second ground:

Whereas: FirstlyArticle 6 of theLaw of 1 July 1901 conerning the contract of
association provides that any legally declared association can, without any special
authorgation, receive hantb-hand gifts. That being the case, the use of sums of
money that have been given to an associdt@thiee its statubry aims is not kely
to deprive them of this qualification

Secondly, there is no indication either in its conclusions, or in the ruling, that the
Association argued before tla@pealcourt that because of their regularity, the sums
collected were by thevery nature earmarked for tlogeratingcoss and functioning
of the Association. It thus follows that the third part of the ground is new, mixing fact
and law, in that it invites the judge to rule on the regularity of payments received by
the Associatin.

Thirdly, given thatArticle 894 of the Civil Code does not make a distinction based
on the value of the property disposed of, the court of appeal properly ruled that the
modest size of the sums given was not sufficient to rule out their being legally
described agifts, and was thus not obliged to perform the unnecessary review
demanded in the fourth part of the ground.

Finally, in answer to the Association that argues that its budget was exclusively
made up of the religious contributions from the cenfei on6s adherent s,
which they benefited from the practice of worship, the court of appeal established that
the sums recorded by the Association in its books were-twanand gifts, whose
dororswere motivated by an intention to give that gnactice of a form of worship to
which they may have intended to contribute did not suffice to rule out. Thus the court
of appealrightfully judged, withoutreversingthe burden of proof, that the intention
motivating the donordo make a gift had been quen and legally justified its
decision.

On the third ground:

However, having stated thAtticle 757 second paragraptf the General Tax Code,
which stipulates that a hastd-hand gift disclosed to the tax department by the
receiver is subject taift tax, does not require the spontaneous declaration of a
donationby the receiver, the court of appedyvingestablished that the taxpayer had
submittedto the auditor its bookkeeping, varitten instrumentemanating from the
receiver on which were recard sums of money that the court described as-t@nd
handgifts, properly ruled that thisubmissiorby the Association of its bookkeeping
during an auditduly conducted by théax department, even if it was the result of a
legal obligation to keep andulmit accounting records, was to all extents and
purposes a disclosure within the meaning of the aforementiartede 757 second
paragraphdespite the overabundance of arguments laid out in the second part of the
ground.
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On the fourth ground:

WhereasHowever, under the terms éfrticle 795(10) of the General Tax Code,
gifts and bequests made to associations for worship, unions of associations for
worship and authosed religious communities are exempt frdax on gratuitous
transfers.

The court of appal having established, on the basis of an argument that is not
criticised, that the Association did not have a ministerigbr@fecturalauthorsation
contemporaneous with the taxable event, the ground thatotimt of appeabkhould
not haverefused to grant the Associatioreligious statusvithout previously having
ordered the production of documents establishing this capeityalid. This ground
is inadmissible in all its parts. o

C. Amounts owed bythe applicant

26. On 18January 2006, thiax authoritiessentapplicanta formal order
to immediately pay the amounts that were still edw namely
EUR40,907,849.81.

27. In a formal demand dated Xeptember2007, theapplicantwas
ordered to pay the amnt of EUR55,409,430.60, of which
EUR 14,633,914 accounted for Igpayment interest.

28. On 19 February 2010, the Government informed the Court the
amount claimed by theéax authorites totalled EUR57,508,785, broken
down as fdows: tax: EUR18,330,097; surcharge EUR 18336313
interest onlate paymens. EUR4,08217C interest on late collection
EUR 16,760205.

II. RELEVANT DOMESTICLAW AND PRACTICE

A. Relevanttax legislation

29. Articles 757, 20, 63%A, 777and 795 of th&TC provide

Article 757 (Asamended byLaw no. 91-1322 of 30 December 19941Art 15 I, 1992
Finances® Official Gazette of 31 December 1991

fiTransactions containing either a declaration by the recipient or by his
representativesr a judicial acknowledgement of a hatwghandgift are liable for gift
duty.

The same rule applies where the recipient discloses atbdrahdgift to the tax
authoritiesd
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A directive from the tax authorés dated 13 April 19927 G-3-92,
publishedin the Official Tax Bulletin on 29 April 1992), commented
Article 15 of the Finance Law for 1992. It is entitléGratuitous Transfers.
EstatesTariffs and LiquidationLiquidation of taxesn cases ofjratuitous
and successive transfers between sansopseiNo recall of donations made
more than 10 years ago. ... Haiwehand gifts. Taxation of hando-hand
gifts disclosed to the tax authaes d indicates a hantb-hand gift is
taxable if it is disclosed to the tax auth@stn ot abl y durnrkng an daud
the first time, oth theNanterreRegional Court and théersaillesCourt of
Appeal, followed by the Court of Cassation, haweasidered in the present
case that t he 0 dohand bifo mayrresd@t framfan a hand
associatiorsubmittingits accouning recordsduring an auditin 2007 this
solutionwas reaffirmed by the Court of Cassation in two judgmed&ss.
Com. 15May 2007,nos. 06-11-845and06-11-844) concerimg respectivey
the Knights of the Golden Lotuand I'Association cultuelledu Temple
Pyramide both applicans before thiCoutt (application nos50471/07and
50615/07)

The Law of 1 August 2003 concerning sponsorshgsociations and
foundations(paragraph 40, belownodified Article 7570of the GTChy
adding gparagraph:

fiThese provisions do not apply to general interest osgdans mentioned in
Article 2000
Article 200

fil. There is an entitlement to an income tax cut equal to 66% of their amount for the
sums taken within the limit of 20% of the taxable income that coorespo donations
and deposits, including the express relinquishment of incomes or profits, made by
taxpayers who are domiciled in France as meant by Article 4B, in favour of:

a. Foundations aecognisegublic interest associatiods ;

b. Charitable orgasations or general interest organisations having a philanthropic,
educational, scientific, social, humanitarian, sgiénted, familyoriented, cultural
nature or working towards the promotion of artistic heritage

e. Associations for worship and chahlile associations that are authorised to receive
donations and bequests, as welltlas public religious establishment®cognised as
suchin AlsaceMoselled

Article 635A

fiHandto-handgifts mentioned in Article 758econd paragraphust be declared or
registeredby the recipient or his representatives within one month of the date on which
the recipient disclosed the donation totidvede par t ment . 0
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Article 777

fiGratuitoustransfer tax is fixed at the rates indicated in the chart bdtmvihe net
shareremittedto eachentitledparty:

é

Chart 111

Tax rates applicable between collaterals and unrelated persons.

é

Between family members beyond the 4th degree and between unrelated persons:
60%0

Article 795

Are exonerated from gratuitotsansfer tax:

é

10° Donations and bequests made to associations for worship, to unions of
associations for worship and to autlsed congregations.

B. Associatiors, hand-to-hand gifts and other donations

1. Associations

30. According to Aticle 1 of the Law of 1 July 1901 concerniry
associationsif An association is an agreement whe
permanentlygroup their knowledge or activitypgetherfor a purpose other
than profit sharing An associatiofs validity is regulated by the geral
principles of | aw appli cArtxle Bofthe contract
law provides that any association wishing to obtain the legal capacity
contemplated at Article 6 (see paragraph38ow) shall be publicly made
known by its founders andhat a preliminary declaration of sughall be
madetotheadp ar t ment 6 s ppreéettwecof thelistect vehereirs u b
the association will establish its head offiche second paragraph of
Article 11 of this law, which was applicable at the timetioé events,
all owed recognised public interest assoc
bequests in the conditions sattheout at Ar
time, Article 910 of the Civil Code provided thatovisionsinter vivosor
by bequestouldonly be validif authorisedoy royal decree.

31 Relevantarticlesof the Law of 9 December 1905 on tigeparation

of Church andStateprovide
Article 1
fiThe Republic ensures freedom of conscience. It guarantees the free eaércise
religion subject to the sole restrictions mentioned below and established in the interest
of public orderd

Article 2
fiThe Republic does not recognise, remunerate or subsidise any religion. In
consequence, starting on the 1st of January which follbevpablication of this Law,
all expenses concerning the practice of religions shall be abolished from the budgets of
the State, epartments and townships. However, expenses concerning the services of
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the chaplain and destined to ensure the free practiceelajions in public
establishments such as high schools, primary and secondary schools, hospices,
asylums and prisonsvill be included in said budgeés o

Article 18
flAssociations formed to pay for the costs, maintenance and public practice of a
religion must be set up in harmony witkrticle 5 and those that follow of Title 1 of
the Law of 1 July 1901. Furthermore, they will be subject to the terms of the present
law.0

Article 19 [in force at the time of the event$

fiThese associations shhllvethe exclusive purposef practiang aform of worship
é

Associations mpaalsoreceivecontributions contemplated at Article 6 of the Law of
1 July 1901,proceeds of charitable and regular chuigilections to coverthe
expenses ofvorship,payments

Associationdor worship may receive, under the conditions set out at Articles 7 and
8 of the Laws of 4 February 19@&LJuly 1941concerningadministrative trusteeship
of donations and bequests, donationsbeguestand inter vivosintended for the
fulfilment of their purposeor consecratedbr religious used

32. Article 4 of theLaw of 2 January 190¢€oncerningpublic practice of
religion stipulatesthatindependently of assm@tions subject to the ternos
the Law of 9 December 1905n theSeparation ofChurch andState public
practice @ a religion may beensuredoy means of associations governed by
theLaw of 1 July 1901(associatiosunder ordinary lay

33. There is no set definition of the religious associatienpgnition (or
lack thereof) as such is not made at the momedeodiaratiorbut when the
association obtains authorisation from the public auiketid benefit from
certain fiscal or patrimonial provisions. The Council of Steermined the
specift criteria to be meinordeyforfhenetdbegi ous o as
recognised as such

In alegal notice dated24 October 1991Notice, Assembly, 24 October
1997, Local Rel i gi ous As s0l84l22¥theon of Jeh
Council of Statemadet he r ecognition of an associ at
within the meaning of the Law of 9 December 1905 dependant on three
conditions: the religion must be found to exist, practice of this religion must
constitute the assoc.ithe statusy ofgeligeusc| usi ve
associatioormayb e recognised i f the intkefeseoci at i ono
with public order.In a circular dated 20 December 1999 and addressed to
the prefects, the Minist of the Interior points outtheir competence in
mattes of religious association¥he circular mentiondnter alia, that the
term Ar el i paiticolar vatueaththee snonretwf declaratiorand is
not exclusive to any one associatibtne c au s e Nt he Republic C
recogni se any r éadlawgadf dDecembal®0s.dhettimng t ot
Ar el i gi ecquikedlegafordeiftheassociation in question claims the
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fiscal advantagethe Lawconfers, on the basis of (among others) Article
13820f the GTCwhich grants an exemption from property taxardings
dedicated to the exercise of worship. such cases, thtax authoriies
decide, at the proper time, that an association is religious in nature.

34. Religious associations benefit from a favouratdgation system
(exenption from property taxtax deductions encouragingaturalpersons
to make donationgndexemption from transfaax).

2. Gifts

a) Hand-to-hand gifts and other donations

35. Both types of associations may receive htmband gifts without
authorisation. Lawno. 87-571 of 23 July 1987modified the1901 Law,
whoseArticle 6 now provides that:

flAny association duly declared may without any special authorisation, take part in
court proceedings, receiMeandto-hand gifts ..., purchase,own and adminisate
aside from subsidies received by the State, regions, departments, townships .

1° Membership dues. ;

2° Premises required for the administration of the association and the meeting of its
members

3° Propertiesieeded strictljor the accomplishment of its proposed object.

Declared associations whose exclusive purpose is aid, charity, scientific or medical
research may accept donatioimter vivosor by will under the conditions set by
decree of the Council of State. o

The law povides no definition of a har-handgift, nor does it specify
an amount.About this legislative change introduced in 1987 aiming at
officialising the customarypracticewherebyany associatioomay receive
handto-handgifts without special authorisatiothe National Assemblyaw
commissionspecified that this modificatiofaims at harmonising thieaw
of 1901 with tax legislation and practiceAthletic, religious, humanitarian,
charitable and other associations will also benefit from this, as well as
political partiesor sect®. (Appendix toreport no. 836 on behalf of the
Commission of Finance, Economy and Budget; Appendix toriineitesof
the ®ssionof 11 June 1987 In the Appendix to Final Resolution
ResDH(2001)5,Union des Ahées v France (no. 14635/89),the French
Government provided the following information regarding the 1987 Law:
f... This Law provided a legal basis for the lotgjerated practice of gifts
from hand to hand, thereby reducing the differences between the legal
arrangements gevning different types of associat®n. Gifts fromhandto
hand may take the form of cash, cheques, bearer securities, transfers,
movablesor life-insurance policies. There are no limits to the amount that
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may be given. Gifts of this kind do not requimetarisedinstrumentsor
official authorisation.

36. Associations created under the 1905 Law and whose sole purpose is
the exercise of worship havgroader capacity than associations formed
under the 1901 Lawexcept public integst associationsee paragraph 30
above and those whose exclusive purpose is chantgid, see paragraph
35, abov@, for they may receive bequestsdamationsother tharthe hand
to-handgifts discussed at paragraph 35 abo¥ecording to a decree dat
13June 1966 on the administrative trusteeship of associations, foundations
and congregations, thfaal acceptance aflonationsand bequests by these
associations was subject to State authorisation (by the prefetiteo
Minister of the Interior, depe&iing on the amount of th@onation then only
by the prefects decreed in 1994As of 1 January 200& new procedure
was instatedor the acceptance of gifts by associatigingluding religious
associationsyable to receive bequests argifts other tha handto-hand
gifts. Henceforth they no longer require prior authorisation but can freely
accept them notwithstandingefecturalopposition, and are subject to the
procedure of disclosure to thax authoriies Sectarian groups continue to
be bound byhe procedure of prior authorisation by the administration.
Indeed Article 910 of the Civil Code excludes from the new procedure of
acceptinggifts iassoci ations or foundati ons whos
their leaders are referred to at Articleot the Law of 12 June 2001
no. 2001504 for the purpose of reinforcing the prevention and suppression
of sectarian movements that infringe human rights and fundamental
freedomso

37. In a report dated 6 July 1994, the European CommissioHuman
Rights considered, in the case biion des Athéeghat French law had
established ra unjustifiable differencein treatment between religious
associations and other associatiansthe matter ofgifts, when it had
reserved solely for religiousnd comparabledssociations the possibility of
freely receiving bequests adidnationsother than hantb-handgifts. By a
decision dated 7 June 1995, the Committee of Ministers conclutted
alia, that there had beeén that casea violationof Article 14 in conjunction
with Article 11 of the Convention because of the legal impossibility for the
applicant association to receive a bequest.
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b) Tax legislation governing handto-hand gifts

38. Traditionally, haneto-hand gifts es@ped all declaration.The
legislator amended the taxation system by introducing new Aitileof
the GTGC establishing a tax on hatothand gifts that havein particular
been Adi s cthxausherities(see paragrdpte 2 p until the time
of aplicanb s case, it was accepted that Artic
persons and not to legal entities such as associaWdhen askedabout
gratuitous transfes, the Minister of Economy, Finance and Budget
responded as follows (J.O., National Assemly, Written Questions
no. 53401, 23 March 1992, p. 1331)

fi534011 3 February 1992

Mr Francis Sain€llier draws the attention of the Minister of Economy, Finance and
Budget toArticle 15 of theLaw on inancefor 1992, which modifie#\rticle 757 of the
GTCin a way which does indeed worry the 1iot-profit organsations and especially
charitable orgamsations. If you follow the letter of this new law, these should from
now onpay the gift tax as applicable to unrelated persons, me#&@i?tgy every time
they disclose to tax authorities the receipt of a harldand gift. And yet, these
organgations cannot receivieandto-handgifts, which constitute the main part of their
resources, withoutlisclosingthem to thetax authorites This is true whether the
organgations issue receipts for thenefitof the donors allowing them tobtaina tax
reduction, owhether thekeep accounts intended to fighmittedto the officers of the
tax authoriies in case ofan audit It is obvious that such an interpretatimould go
beyond thestatedreasonsfor which the law was adopted, as well as beyond the
intention of the legislatorTherefore B [Mr SaintEllier] asks him [the Minister]
which measures himtends totake in order tgoreventthis interpretatiorfrom being
supported by the officers of thiax authoritiesor accepted by the courts.

Reply

Duly declared associations weexclusive purpose iaid or charity are exonerated
from gratuitoustransfer tax. Furthermore, it is specified that the receipts delivered to
the donors by the orgasaitions aimedt by Articles 200 and 238 of the GTC do not
affect the application of the provisions Afticle 15 of the1992 Law on fnance,
which concernessentially naturapersons. Consequently, the haoehand gifts
mentiored by the Member of Parliament [Mr Sakillier] are, as in the past,
exonerated from gratuitousansfer taxo

39. A directive appearing in th@fficial Tax Bulletin (7G-1-05) no. 16
dated 25 January 2005 and commenting Articlé @bthe GTCindicates
t hat it was explained i n a mi ni steri a
Article 757 of the general tax code apply to haodhandgifts made for the
benefit of associations (Ministerial repl
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40. Following applicanb s l itigation and i n the f ac
concern at the prospect of being taxed on their principal meahsndf
raising, the Law of 1 August 2003 on the sponsorship of associations and
foundations added a paragraph to &tie 757, which stated t
provisions do not apply to harid-hand gifts made to general interest
associations me nt . @rafe degislation hadr heenc | e 2000
introduced on 16 May 200hd. 3060)by Member of Parliament G. Voisin,
but was notadopted. In his presentation of the reasons for this draft
legislation, Mr Voisin explained:

fiThe object of this proposed law is to encol
associations by removing the uncertainty within the taxation system applicable to
hand-to-hand gifts, namely, gifts transferred from hand to hand without the
requirement of a notarisddstrument As specified by Article 16 of the Law of 23
July 1987n0. 87-571, associations may receive hda¢handgifts. Article 15 of the
1992Law on finance (Article 757 of the general tax code) makes Haimndgifts
Afdi scl osed t o t he admi nias tArreatlingoof dthe subj ect t o
parliamentary debatewade it appear that this provision applied mostly to donations
to natural persons and rthie haneto-handgifts madeto general interest associations
and allowing for a tax deduction within the meaning of Articles 200 and @Bthe
general tax codelhis analysis was first confirmed by a ministerial reply to a written
question, which spedéd that hando-handgifts to associations were, as in the past,
exempt from the gratuitousansfer tax.Following this, other ministerial replies
proved to be more ambiguous until 4 July 2000, whenN&eterreRegional Court
authorised theax authorities to tax the hando-hand gifts made to theAssociation
fiLes Témoins de Jéhowvalfor the reasoninter alia, that gift taxesare applicable
regardless of the quality of tliecipient whether natural person or legal entity. If this
judgment is to be peeived as yet one more weapon the fight against sects, it
presents very serious difficulties to general interest associations. Gepg&Snber
2000, in the context of a proceeding instituted bg@gnisedsporting associatiofor
gliding, the State seetary to the budget considered the provisions of the second
paragraph of Article 757 as having general scope and applying to altdvhadd
gifts disclosed during an audifissociations today are therefore facing the threat of
tax audits that could brgnabout the confiscation of the totality of donations received
for 10 yearsThe stance adopted by the State secretary to the budget especially runs
counter to the intention of the legislator as expressed in 1987, namely to encourage
private sponsorshipn favour of associationsThe draft legislation which is now
proposed for your adoption aims thereforeiriolude in the general tax code, the
exemption of hando-handgifts received byassociationsthusgiving the possibility
of atax reduction in favourof donors and reinfoing the practice of donating to
general interest associations, while still preventing sectéy associations from
benefitingfrom this provisioro

I n the report drawn up for the Senateds
Law of 7 May 2003 concerning sponsorship, associations and foundations,
Senator Y. Gaillard pointed out the following:

il t was the National Assembl yo6daxesonsh t hat t he
general interest orgasdtions with respectto handto-hand gifts be explicitly
mentioned in the law. In fact, this is a case of reviewing certain interpretations
contrary to the traditional practice of exoneration that were made hgotbathorities
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during thefight against sects.. Your Finance Commission approvéss initiative as

it aims to provide increased legal security to associations and to protect them from
audits that could result in the taxation of property at the rate of 60%, meaning the rate
applicable between unrelated persons ...

C. Legal writers

41. FrancisLefebvred $Mémento Associationgublishedin 20012002
in the chapter entitlediRegistration Taxe® and under the section on
AGiftso, readsas follows:

fiMor e so than an eritledtq recaiwegifts. These tangdsnnsosta r e
often in payments devoid of any official form (hatedhandgifts), but they may also
come in the form of moréormal transactions (donatioby deedor bequestswhich
are reserved to associations that have been specially authorisegive them.

1. Handto-handGifts

Any properly declared association may, without special authorisation, receive a
handto-hand gift. No registrationtax is owed by the association ogifts of this
nature, regardless of theamount Tax exemptionis the rde, whether the funds are
the product of a collection or a spontaneous.act

Note: The absence of taxation reflects the fact that contrary to gifteerhandto-
hand gifts are not taxable as suchiaxation is only triggered in certain situations
restictively enumeratect Article 7570f the GTG among which some are liable to
be applicable to associations:

The disclosure to thtax authorities of a handto-hand gift by the doneen
this point it must once again be specified that receipts issueldnors by the
associations contemplated at Articles 200 andaz88he GTCdo not constitute
such disclosure and may not, consequently, be used to justifievipeof the
gratuitoustransfer tax.On the other hand, according tohaghly questionable
judgment from thélanterreRegional Court, theubmissiorof accounting records
during an audit is tantamount to disclosure and triggers the taxation oftdrand
handgifts discovered on that occasion (Nanterre Regional Céui2 0 0 0 ) . 0

42. The 20042005 version of this work reads as follows:
fil. Handto-HandGifts
Associations arenly taxed on hando-hand gifts they receiveon an exceptional
basis The following are exempt:

- General interest associations mentioned at Artich® Bf the GTC (third
paragraph of Article 75@f the GTQ
- and associations thqualify for one of the specific exemptions ...

As for other associations, they are fefor(example, sects), and they can be
subjected to transfeax on handto-handgifts they receive ... in the following cases:

the association discloses thét to the tax authorities ... It should be added
however that t he -tddhdndgifitid notsecessadly voldintarg: h a n d
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according to a questionable ruling by the Vdhssi Court of Appeal, an

associationsubmitting its accounting books t@an auditor during aax audit

discloses the hanb-hand gifts therein recorded to théax authoriies (CA

Versailles 2&-2002).Note: This ruling by the Versailles Court of Appeateath

28 February 2002 and implicating ,Jehovahdos W,
certainly not in defence of the sect involved in the case, but because the adopted

solution was applicable to any associatthe nce t he | egislatorés int
when gengl interest associations were expressly exempted @iftntaxes(Law

of 1-8-2003). Handto-hand gifts that were either declared, recognised by the

court or disclosed by general interest associations prior the entry into force of the

Law, that is, prior ® 7 August 2003, are evidently not covered by the exemption.

However, these associations are practically shielded from taxationtathe

authorities had indicated, even before the adoption of lthev, thatthey had no

intention of using th&/ersaillesCout of Appeab pirisprudenceagainst them.

2. Donations by Deednd Bequests

Contrary to hando-hand gifts, donations by deedand bequestsare taxable.
However, some exemptions from gratuitdgrensfertax are likely tobe ofbenefitfor
gifts bestowed upn associations or foundations.

ExemptedDonationsandBequests
Exemptionsddependantupon he associ ationds purpose

4. Religious associations, unions of religious associations and authorised
congregations (Article 795(1@f the GTQ . 0

43. The 20082009 version of this work, under the tifielandto-Hand
Giftso, adds the foll owing det keilytobe Ain prac
taxed areessentiallysects. This being said, thax authorities hold such a
narrow view ofthe notion of the general interest associathmat they may
well be tempted to tax other types of association®..

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 9 OF THECONVENTION

44. The applicantalleges the taxation of haitd-hand gifts interferes
with its right to manifest and practice its freedom of religion. Article 9 reads
as follows:

fil. Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief &m®dom, either alone or in
community with others and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.
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2Freedom to manifest onebs religion or beli e
limitations as a@ prescribed by law and are necessary in a democratic society in the
interests of public safety, for the protection of public order, health or morals, or for the
protection of the rights and freedoms of others.

A. Whether there wasinterference

1. TheRmrti es® submissions

45. Regarding the interference with its freedom of religion,apglicant
notes that as a national ecclesiasthadly, it is indispensable to the worship
of Jehovahoés Witnesses dieaionand auppore . It pro
to Jehovahodos Wi tonbehafefsits aimeentbe xights ci s e s
guaranteed by Article 9Chdare Shalom Ve Tsedek France [GC],
no. 27417/95, 8 72, ECHR 2000VII, and Metropolitan Church of
Bessarabia v. Moldovano. 45701/99, 8§ 101ECHR 20021-XIll). In order to
fulfil its purpose, it acquired and establishedLouviers its temporal
headquarters, called Bethel, from which itinslissociable Moreover, the
members of Bethel, a religious community, depenégolicantfor a place
of worship,the possibilityto accomplish their exclusively religious ministry
and a place to livdt refers to a decision of the Paris Administrative Court
dated 28 March 2007, which recognised the religious nature of the Bethel
me mb e r s @s fthe relationshipias subordinatesoinvhich enter the
Jehovahoos Wi tnesses wh o ar e per manent
essentially from a spiritladherence to their community and not from a
business relationshiggven if an occupation is involved . andwhich it
considers in line with the judgment dfe hovahdos Wi tnesses of \
Russa (no.302/02 8§ 120,ECHR2010€ (excerpty).
46. The applicantclaims that in imposing the disputeshd exorbitant
tax, the State interfed with the act of worship itse(inutatis mutandis,
Institute of French Priests v. Turkdfriendly settlement no.26308/95,
14 Decembe2000).If the disputed taationwere to be confirmed, it would
result in the seizure and sale of Bethel, bringinguabhe loss of a place of
worship. The collective practice of a religion implies the possibility of
relying on material resourceg ener al ly obtained through
contributions It implies the right to rent or acquire a place of worship and to
produce literatureThe contributionsare religious in nature and represent its
main resource, namely 86.47%. Subjecting these to taxation would
inevitably lead to liquidation, as the State would have the rigkteliche
mortgagedproperty (paragraph 15above. Lastly, theapplicantadds the
State interfered with its freedom of religion through a punitive tax
motivated by thelesireto repress the religious activities of denominational
minoritieswhich had been blacklisted as sects.
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47. The Government contests the existence of interferenapglicand s
right to manifest and practice its freedom of religion. Toatributions
targetedoy the disputed tax are not a part of worship on the same level as
prayer nor do they fall witha therealmof sacredhings In any eventif the
payment of the disputed liability brought about the liquidation of the
national association, no legal obstacle would prevent its reconstittion
this respect, the Government observes the applicantiassondas reduced
its activity considerably,which today seems limited t@ownership of
properties

2.The Courtds assessment

48. The Court reiterates that while religious freedom is primardgep,
personalmatter, it alsofimplieso, inter alia, freedom tas] imani fest
religiono alone and in private or in cort
within the circle of thosesharing the samfaith. Bearing witness in words
and deeds is bound up with the existence of religiousicions Article 9
lists a number of forms which manifestation of @eeligion or belief may
take, namely worship, teaching, practice and observaoicerituals
(Metropolitan Church of Bessarabia and Othegsl14, cited above The
Court alsorecalls ths but for very exceptional cases, the right to freedom
of religion as guaranteed under the Convention excludeasagssment by
the Stateof the legitimacy of the religious beliefs tlhe means used to
expressthem (Hasan and Chaushv. Bulgaria [GC], no.30985/96, §%2
and 78, ECHR 2000-X; Obstv. Germany no. 425/03,8 44, ECHR 2010
(excerpty).

49. Moreover the Court observes that hdadhandgifts (which may be
of a large amount), are an important source of financing forsaocation
(Union des Athéesited above 88 64, 66 to 68). Likewise, concerning the
decisionto enter on the Treaswys | a n dhe larel dpelosding tahe
Institute of French Priestthe Commission had stated the admissibility of a
complaint basedn Article 9which arguedhat if cut off from its financial
life-blood, the Institute will no longer be able to hold religious services or
ensure the survival of the Chur€mstitute of French Priests v. Turkey
no. 26308/95,Commissiondecision of19 January1998. More recently, in
the context of an analysis of Article 11 read in conjunction with Article 9,
the Court considered thtte risk of having its bank accounts frozen and its
assets seized detrimentalto theoperation of theeligious activites of the
Moscow Branchof the Salvation ArmyMoscow Branch of the Salvation
Army v. Russiano. 72881/01, § 73ECHR 2006 XI; see alsp mutatis
mutandis Kimlya v. Russa, nos.76836/01and 32782/03, § 85, ECHR
2009.

50. It is to be notedalso that] e hov a h 6 s fradiexerise sfs e s 6
freedom of religionis protected by Aicle 9 of the Conventior{Kuznetsov
and Others v. Russiano. 184/028 74, 11January2007;Members (97) of
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the Gldani Congregation of Jehovah's WitnessegSaorgig no. 71156/01,

8§96, ECHR 200+/; Religionsgemeinschaft der Zeugen Jehovas and

Others vAustria, n0.40825/98 § 98, 31July2008;J e hovahds Wi tnesses
Moscow v Russia cited abovg except in case of abug&okkinakis v.

Greecejudgment of 3 May 1995, Series A n@60).

51. Refusing to recognise a religious association, bringing about its
dissolution, the use of derogatory language toward a religious movement,
are all examples of interference with the right guarahtgeArticle 9 of the
Convention, both in its exterior and collective aspects as well as with regard
to the community itself and to its membefsletropolitan Church of
Bessarabia and Otherg 105, cited aboveChurch of Scientology Moscow
v. Russiano. 18147/02, 81-85, 5 April 2007 Religionsgemeinschaft der
Zeugen Jehovas and OthersAustria, 8879-80, cited aboveJ e hov ah 0 s
Witnesses of Moscow Russia8 101, cited above

52. Inthe case athanthep ar t i es 6 & abou the existanaen t
of interference and chiefly abotlte financial impacthat resulted fronthe
disputed taxation and thensuingconsequences for the religious activity of
the applicant association and its membaisthe outset, it should be noted
the disputed measur e amplicantvithia the fiscalas t o mai
framework of ordinary law for associationshile excluding it from fiscal
advantages reservédr other associationsncluding religious associations
(paragraphs 29 and 34 al)vAnd yet, he applicantcannot demand a
special fiscal status under the guise of freedom of relighmsociation
Sivananda de Yoga Vedanta v. Fraffdec.), no. 30260/96,16 April 1998).

Also, freedom of religion by no means implies that churches eir th
members must be granted a different tax status from that of other taxpayers.
(Alujer, Fernandeand Cabaleero Garciav. Spain(dec), no.53072/99, 14

June 2001)also seeFédération chrétienne demoinsde Jéhovah de
Francev. France(dec.), no. 53430/99, 6November2001).

53. The Government claims the taxation of hdadhand gifts had no
impact ona p p | i fceadom @f seligion or that of its members, as they
remained free to practice their religion as they savEfienif the payment
of the disputed liability brought about thdissolution of the national
association, niing would prevent itfrom reconstitutiny itself In view of
the sums claimed by the tawthoritiesin this case, the Court does not share
that opinion.Indeed, according to ¢hs e a u tolwmimfdarnatioa, $hé
applicand s assets t ot al | 42/000,800 pduriogk thenat el vy E L
considered time period, of which EW8,200,653 originated in donations.

The disputedassessmentamouning to EUR 45,338,875 & of January

1999, covered the totality of the hatwhand gifts received by the

applicant even thougltsuch giftsrepresered 90% of the assets mentioned

above. The taxation of the hatmhand gifts therefore had the effect of

cutting off the associatlt6 s vi t al resources, thereaft
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ensuring its adhents the free exercise of their worship its practical
aspectgmutatis mutandidnstitute of French Priests v. Turkegbovg.

The Court finds that as the disputgdts constitute teas soci ati ono6s
essential source of financing through @sherentsthey can claim to be
directly affected by the fiscal measude. fact, the taxation in question
threatened the ont i nuity and even seriously i mrg
internal organisatio, its operations and its religious activities,places of
worship themselves were in jeopai@aragraphl5; a contrarig, Islamische
Religiongemeinschaft in Berlin E. W. Germany (dec.), no.53871/00,
ECHR 2002X, and The Holy Monaseries v. Greece, 9 Decemberl994, §
87,SeriesAno.301-A).Consi dering this measureds i mp
associatiod r e samd oncdteability to carry on its religious activity as
such, the Court concluddkere was interferenceith the exercise of the
rights giaranteed by Article 9 of the Convention.

54. Such interference is in breach of Artideinless it isiprescribed by
lawo, pursues one or more legitimate aims under the second paragraph of
that Article, and idinecessary in a derotic society in order to achieve
them.

B. Whether the interferencewasjustified

1. The Partiesd® submissions

a) The applicant

55. According to thespplicant, this interference was not prescribed by
law. First, at the time othe 1995 audit, it was impossible to foresee that
Article 757 of the GTC would be applied to modegifts made to a netor-
profit associationThe applicanexplains that for 50 years it had received
suchgifts without ever having them subjected to tramgéx Article 757
applied to property transfers between natural person#&s proof, the
applicant submits the Minister of Finan
abové the taxa u t h o official positgord on the questionthe 1992 fiscal
directive dealingwith inter vivostransfers(paragraph 29 aboveand the
official declaration formo be filled out by natural persons onloreover
there existed nqurisprudenceprior to or concurrentwith the auditit
underwentspecifying that Article 757 could be @led to a noffor-profit
association.The interpretation of this provisionn this caseyraised such
concernto movelegislaion to intervene to prote@ssociationgparagraph
40, above).

56. Second, t he n o tdraven from@fticlefYsl7iwascalsco s ur e 0
unforeseeable. Thepplicant advances thdégal tax writers by and large
have denounced the nougl of the solutionadoptedby the Court of
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CassationApplicant agreesvith the objections made by tingh council of
the Colkge ofCertified PublicAccountantsan institutionsupervisedy the
Ministry of Financewho acknowledgedthafi A s i tuati on ari ses, f
on the absurd, in which the tax audiiggerst he t ax ;dhel i gati ono
applicantemphasises hard-handgifts are not taxable itheabsence of an
audit that, by itvery nature, is unforeseeable.
57. Third, it was not foreseeable that in order to benefit from the
exemption allowed aArticle 79510) of the GTC, it would be necessary to
obtain authorisation to receivendto-handgifts or to establish proof dhe
a s s o c ireligiauod matareby official recognition or prior authorisation
from the Minister of InteriarThe onlyrequiredauthorisatiorapplied tothe
receipt of bequests nd donations by deednot modest religious
contributions The applicant denounces theorfusion made by the tax
authorities and by the Governmentbetween the exemption from
authorisatiorfor handto-handgifts, the requirement for prior authorisation
to receivedonationsand bequests and the resulting novel requiremean of
of ficial recogreligigusmatare of appl i cant 6s
58. From this theapplicantconcludes the disputed tax stems from e w
admi ni st r at Bsviadicsedohy tar Decemlzer 2001 technical
information bulletin by the Minister of Economy and Finance ent8edts
Aithe new administrative doctrine with re
governing associations and the corresponding evolutions inlaasard,
on the other hand, the taxation ldndto-hand gifts, has modified the
manner of handling ax matters of these sectarian m
59. According to theapplicant the aim pursued by the disputed measure
was not legitimate buvas intended to repress its activity. The measure was
disproportionate, the tax amount represenover 102% of its resources
during the considered time period. The measure has also lost any aspect of
necessity, as itook place arbitrarilyover a given period never being
applied before or after this perioét the very least, it is based on an
isolated stance within Europe.

b) The Government

60. The Governmenbegins its submission with reminder thain the
French context ofsecularism, the fiscal system applied to religious
associationscharacteristically seeks to strike a balance between the
principle of religious neutrality and theowers ofadmnistrative corrol.

Thus, in order to encourage the frexeerciseof religion, the Stateallows
many practical or fiscal advantages to religious associagiovsrned by the
legal g/stemset out inthe Law of 9 December 190%he religious nature of

an association is not automatically conferred the association upon being
declared. @ly when the allowances they might claim are granted or
contesteds this nature recognised (or nay the competent administrative
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authorities or byanadministrative judgewho follow criteria that have been
progressively explained by the Council of 8tgtaragraph 33 above).

61. The Government maintains the contested measure was prescribed by
law. On one hand, Section 767the GTClists a limited numbepf casesn
which handto-hand gifts are subject to taation including disclosure of
handto-hand gifts to the tax authorities pursuant tothe Law of
30Decembed 991, no.91-1322. Regulations later standardised the
procedure of declarationand the taxauthoritiesexplained the notiorof
disclosure in a directive dated 13 Apt992 (paragraph 2%bove).The
Government mentions one decision concerning an associatiam was
auditedunder Article 757 of th&TC, an association formed for the purpose
of collecting donations and organising an aid programme to Subport
France the soldiers of a foreign army (however it does not provide any
references).On the other hand, Section {28) of the GTC limits the
exemption from the gratuitoutsansfer tax to donations and bequests of all
kinds bestowedipon religious associatienhaving receivecuthorisation
from the prefect or the Minister of the Interimr accept them Thus,while
the civil law dispenses associations from any authorisation to receive hand
to-handgifts, the fiscal law subjects the exemption from gratuitivaesfer
tax to the condition that religious associations be authorised to receive
donations and bequests, including hamthandgifts.

62. According to the Governmerthe novelty of the solutioreachedy
domestic courts in thisasedoes not entai breachof law. Even he long
standing practice of not taxing the donations received by associations could
not precludethe Court of Cassatioflom making a strict application of the
law when it ruled, in refusing the benefit of tk&emption provided at
Article 795(10) of theGTC, thdiassociatiodoes not provide evidence of a
ministerial or prefecturalauthorisation that is contero@neous with the
causative event generating the dakoreover, the law cannot predict all
possiblest uati ons; such is the case for
meaning of Article 757Besi des, the Court of Cass
series of judgments clarifying the conditions in which this notion should
apply in the context ofax audis (Cass com, 1May 1998, no.1090P,
Couture Cass com, 1@ctober 2000,n0.1684 FSP, Cloiseay Cass com,

24 October 2000, no.1740, FD, T.; Cass. Com, 8Novemier 2005,

no.1395 FD, Perrin)and it isnot for the Court to express a view on the
approprat enes s o f t h e polidyochoéces tini matters mfu r t s 6
jurisprudence (Cantoni v. France 15November 1996, § 33, Reports

1996V). Finally, the 2001Bulletin relied on by the applicant to show a
change in administrative doctrine is in fact only a techl information

leaflet that contains no fiscal law interpagtbn that can be opposed the
administration.

63. As for the ains of the disputed measure, namely the protection of
order andhe rights and freedoms of othetise Government maintains the

t he
ati

(O
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exemption from transfetax in favour of religious associations is an
exception to ordinary law and must be strictly constrited. granted only
if the donations are destined solely for the exercise of worship, and the
St at @uatory mtervention aims to preserve the balance between
freedom of religion and the protection of the rights and freedoms of those
who maybe affected by the exercise tfat freedom Although Article 9
excludes anyassessment by the State determinethe legitimacy of
religious beliefs or the means used to express them, it does not protect every
act motivated or inspired by a religion or belibfahoussakigand others v
Greece, 26 September1996, Reports 19961V ; Vergosv. Greece no.
65501/01, 88 3and34, 24June2004).

64. Lastly, the measure in question wAsnecessary i n a demo
s 0 c i et harto-hahdaifts are taxed without disproportion,n the
same conditions as other donations, the applicable rates bemgadi¢o
thoseapplied toestatesFurthermore, the collection of the fiscal debt would
not cause the eradication of the Jehova
because it is directed solely at the national assocjatioe regional
associationshaving heir own legal status as well azeable financial
means at their disposakill continue to function. Finally, in view of the
extent of Jeldovahadns otbouyhod sssheosu, the
Government has no doubt that if the exercise of wWuosship were to be
gravely endangered ifrrance; the foreign associations would without
hesitationrally to aid theapplicant association.

¢) European Association of Jehovals Christian Witnesses

65. The Europear\ssociationemphasiss the impact the question raised
by the present casgould have in other European countri@de disputed
taxation of hando-handgifts was not prescribed by law and was used as a
Aweapono agai nst indrdentmparalyséhe prafagatiore s s e s
of its activities and drivéhereligious organisation to extinctioendorsing
such taxation would lend credibility the Russian Federatiomter alia,
who could use taxation as a means to er e
persecuted as a religiousmarity. Thi s woul d be contrary to
caselaw and theadvancememst achieved in countries such as Greece,
Bulgariaand Romaniaconcerningg he freedom of Jehovahos
practice their religion.Presenting an analysis in comparative law, the
EuropeanAssociationstates thateven allowing for the Sta¢ mar gi n o f
appreciation, the reality is the beliefs
remain uniform throughout all Memb&tates. In England, Germany, Italy
and Spain for example, the doioaisreceived byl e hovahos Wi tnesses
not taxedas their activities are exclusively religious.
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2. The Courfs Assessment

a) Prescribed by law

66. In the Couris opinion, the following are two of the requirements
that are impled in expressioniprescribed by laa First, the law must be
sufficiently accessible: the citizen must be able dbtain sufficient
information,in the circumstancesboutthelegal rules applicable to a given
case. Second, a norm cannot be regardeditsva unless it is formulated
with sufficient precision to enable the citizen to regulate his conduct: he
must be ablé if need be with appropriate adviceo foresee, to a degree
that is reasonable in the circumstances, the consequences which a given
action may entail. Those consequences need not be foreseeable with
absolute certainty: experience shows this to be unattainable. Agaie, whil
certainty is highly desirable, it may bring in its train excessive rigidity and
the law must be able to keep pace withanging circumstances.
Accordingly, many laws are inevitably couched in terms which, to a greater
or lesser extent, are vague and whose interpretation and application are
questions of practic&Sunday Times. the United Kingdom(no. 1), 26April
1979, 849, Saies A no.30). The level of precision required of domestic
legislation which cannot in any case provide for every
eventuality depends to a considerable degree on the content of the
instrument in question, the field it is designed to cover and thiéoeuand
status of thoséo whom it appliefHasanand Chaush, cited above § 84;
Church of Bessarabia and othecsted above§ 109).

67. Regarding the notion of haxid-hand gifts, the Court of Appeal
considered the sums recoddey the applicant association in its accounting
books undeontridutiom® tweerrmto-tigndgifts] regardless of
their amount.Therefore, the hantb-hand gifts were taxed pursuant to

Article 757 of theGTC because they hadinbthteen fAdi
recor

submissiomf t he applicant 6s awhortiaswhéni n g
thetax audit began in 1995.

68 As to the foreseeability of thi
argumentsthe Courtfirst of all observeghe second paragraph of Article
757 provides that harAg-handgifts i d i s ¢ | o s e dadthoritiesaret h e
subject to gifttax. As the Government points out, this paragraph was
adopted in December 199grior to thetax audit that occurred in this case.
Therefore this raises the followinguestion was the disputed provision
sufficiently clear to foresee that it applied to legal entities on one hand, and
that it also impliedon the other handhat atax auditmight be equated t@a
Adi scl os ur doshanddift widhin tha meaning of its second
paragraph.

scl
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69. On the first point and absent aspecific information in the law
aboutt he @ doneeconcludedd h enuk & g bia intantiomn wass i ni t
to regulate the transferof property between family members, and thus
applied only to natural persofgaragraph 38 and40, abovg. Of note isa
directive publishedin the Official Tax Bulletin of 25 January2005 which
indicaed that a ministerial reply datl March 2001 had explained that
provisions of Article 757 of th&TC were applicable to harm-handgifts
received byassociationsparagraph 3%bove; in this case however, the
formal notice of automatic taxation proceedings anddaR@assessmertate
from 1998. Additiomlly, the Government did not quote any decisions by the
Court of Cassation that, at the time of these events, would have supported
the application of Article 757 to legal entitiesstly, the Court notes that in
its ruling concerning the present case, YrersaillesCourt of Appeal, in
discussing the Law of 30 December 1991 on Finance, mentions it ig not
tothecourt t o ¢ o matterhow aaddg@atet, mayi be
(paragraph 2labove).It also notes Article 757 was amended in 2003
because of thBnancial consequences of this fiscal measure onvtiréd of
associabnsf ol | o wi n g coarpgade,iirc adert t@ exclude general
interest associations from taxatigratagrapi0, above.

70 As for t he nope dgifteds providdd éti Agid@d510 s u
the Court observes it was decided in this card for the first timgthat the
submissionof accounting records to the tawthoritiesduring the taxaudit
amounted tai d i s c | lio thisl negardl,. theppeal codritself explained
that nalthough the |l ack of a | egal oblig
argue againsadmittingany kind of disclosure except voluntary disclosure,
Article 757 contains no indications as to thanneror circumstances of this
disd o s uparagéaptfl, above. If the evolution ofjurisprudences of the
j udge 6 s thpnsuclv ananterpretation of the disputed measure was
difficult to foresee for the applicant associatimsofar asup until then,
handto-handgifts had escapedll requirement of declaration and were not
systematically subjected to gratuitemansfertax (paragrapk 29, 38 and
41, abovg. The vagueness of the notion of disclosure contained at
Article 757 could not, as positive law then stood, lead the applitant
realise that the mergubmissionof its accounting records would constitute
such disclosureThe Court observesat in fact, the notion of disclosyras
interpreted in this casepakes the taxation of hatd-handgifts dependant
on theexecution of dax audit such a situationecessarily implies agxtent
of uncertainty and therefore unforeseeability in the applicatidaxdaw.

71. The Court observes finally that tharisprudencesubmitted by the
Government (paragraph4 @nd 62above) on the application of Article 757
of the GTC doesnot make up forthe vagueness of this texmutatis
mutandis Hentrich v. France 22 Septemberl994, § 42, SeriesA
no296-A), as it deals with natural persons and donafiottser than th
handto-handgifts which areat theheartof this case.






