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In the case of Association Les Témoins de Jéhovah v. France, 

 

The European Court of Human Rights (Fifth Section), sitting as a 

Chamber composed of: 

 Dean Spielmann, President, 

 Elisabet Fura, 

 Jean-Paul Costa, 

 Karel Jungwiert, 

 Mark Villiger, 

 Isabelle Berro-Lefèvre, 

 Ganna Yudkivska, judges, 

and of  Claudia Westerdiek, Section Registrar, 

 

Having deliberated in private on 24 May 2011, 

Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 8916/05) against the French 

Republic lodged with the Court under Article 34 of the Convention for the 

Protection of Human Rights and Fundamental Freedoms (ñthe Conventionò) 

by the French association, the Association Les Témoins de Jéhovah (ñthe 

applicantò) on 24 February 2005. 

2.  The applicant is represented by Mr P. Goni, a lawyer practising in 

Paris. The Government of France (ñthe Governmentò) were represented by 

their agent Mrs E. Belliard, Director of Legal Services with the Ministry of 

Foreign Affairs. 

3.  The applicant alleged, inter alia, that the imposed taxation of hand-to-

hand gifts interfered with its right to manifest and exercise its freedom of 

religion as guaranteed by Article 9 of the Convention. 

4.  By two decisions of 17 June 2008 and 21 September 2010, the Court 

declared the application partly inadmissible. 

5.  Both the applicant and the Government filed written observations on 

the merits of the case (Rule 59 §1). Observations were also received by the 

European Association of Jehovahôs Christian Witnesses, who had been 

given leave by the President to intervene in the written procedure (Article 

36 § 2 of the Convention and Rule 44 § 2). 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

A.  Background 

6.  The applicant, the Association ñLes Témoins de Jéhovahò, is a French 

association having its headquarters at Boulogne-Billancourt. It is one of the 

national governing bodies of the movement of Jehovahôs Witnesses and is 

also composed of local associations. 

7.  The applicant is subject to the provisions of the Law of 1901. It was 

registered on 16 September 1947 by the Minister of the Interior. According 

to Article 2 of its statutes: 

 
ñThe purpose of the Association is to lend support to the exercise 

and maintenance of the worship of Jehovahôs Witnesses. It will 

in particular promote the publishing, printing and distribution of 

its teachings by means of books, magazines, public lectures and 

all other printing or audio-visual methods. It will cover the 

expenses and look after the upkeep of its ministers, preachers and 

missionaries. It can also lend aid and assistance to all 

associations pursuing an identical purpose in France or abroad. It 

may purchase or rent land or properties, or build in order to 

achieve the associationôs set purposes, and generally speaking 

make any real-estate or movable transaction connected with its 

purpose. The Association will function in conformity with the 

present statutes and must remain in harmony with the form of 

worship of Jehovahôs Witnesses.ò  

 

Stating the adherence of over 17 million worshippers worldwide, with 

more than 250,000 of these in France, Jehovahôs Witnesses describe 

themselves as a Christian religion whose faith is entirely based on the Bible. 

8.  The applicant states that over decades and in accordance with its 

purpose, it acquired various properties needed for its operation. These 

buildings constitute the ñBethelò of the Jehovahôs Witnesses of France 

(from the Hebrew term meaning ñHouse of Godò). Initially located in Paris, 

ñBethelò is now located in Louviers and constitutes the temporal 

headquarters of religious activities. It consists of several buildings, and land. 

Like all other activities of Jehovahôs Witnesses, the financial support of 

worship is achieved through voluntary participation, each person deciding 

for himself the amount and the frequency of his religious ñcontributionsò. 

These are sacred, as much a part of worship as prayer. 
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9.  In the parliamentary report entitled ñSects in Franceò, made public on 

22 December 1995 and widely distributed, Jehovahôs Witnesses were 

described as a sectarian movement. According to the applicant, this report 

was followed by a series of exceptional measures against movements 

described as ñsectsò, resulting, inter alia, in the marginalisation of 

Jehovahôs Witnesses throughout all levels of society. 

10.  It was in this context that the applicant was the object of a tax audit 

which began on 28 November 1995 and continued until 18 January 1999. At 

the close of this investigation, the non-profit nature of applicantôs activities 

was confirmed. On 8 February 1996, during the National Assemblyôs debate 

on the report produced by the Commission of Inquiry on the Activity of 

Sects (Official Journal of 9 February 1996), the Minister of the Budget 

made the following comment: 

ñFirst of all I would like to thank the rapporteur for praising, in 

his excellent report, the tax authorities whose actions on several 

occasions resulted in a certain repression of the activity of sects. 

... Beyond the tax audit, the consequences can be even more 

serious. Indeed, the audit could lead to judicial liquidation or 

criminal proceedings against the leaders of the sect, which would 

likely destabilize the associationôs operations or force it to cease 

its activities in our territory. The tax audit can therefore be the 

first step in a process that profoundly disrupts the sect or leads to 

its dissolution ...ò 

B.  Tax Proceedings 

11.  From 24 January to 18 March 1997, representatives of tax authorities 

proceeded to enter into their computers data relating to ñcontributionsò 

received by the applicant from 1993 to 1996. On 24 January 1997 the head 

of the Hauts-de-Seine South tax office sent applicant a formal notice 

ordering it to declare hand-to-hand gifts that were posted in its books from 

1993 to 1996 and designated as ñcontributionsò. This notice specified that 

ñhand-to-hand gifts disclosed to the tax authorities must be subject to the 

gratuitous-transfer tax in the same conditions as for other donations (Article 

757 second paragraph of the General Tax Code (GTC)). You shall have a 

period of one month from receipt of this notice to declare these gifts and 

register them with the tax office by filling out Declaration Form 2735 

(Article 635A of the GTC)ò. (See paragraph 29). In a letter dated 

18 February 1997, the applicant contested the validity of this order and 

refused to comply. 

12.  On 26 June 1997, applicant received four formal notices ordering it 

to produce declarations relating to hand-to-hand gifts it had received from 

1993 to 1996. Enclosed with these formal notices were the statements 

drawn up by the tax authorities, listing all the amounts received as 
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ñcontributionsò by the applicant (1,092 pages) during these years, namely 

182,650,833 French Francs (FRF) for years 1993 to 1995 (27,844,939 euros 

(EUR)) and FRF 67,929,027.71 for years 1995 to 1997 (EUR 10,355,713.) 

According to the Government, the applicant associationôs total assets over 

the period of 1 January 1993 to 31 December 1996 were valued at 

EUR 42,490,374, of which EUR 38,200,653 came from donations. 

13.  Following applicantôs complaint requesting the exemption provided 

at Article 795(10) of the GTC, which states donations and bequests made to 

religious associations, unions of religious associations and authorised 

congregations (see paragraph 29) are exempt from the gratuitous-transfer 

tax, the tax authorities gave the following reply on 13 March 1998: 

ñGiven that, to date, it has not obtained a prefectural or 

ministerial authorisation to receive donations and bequests 

exonerated from the gratuitous-transfer tax, it cannot benefit 

from the provisions of Article 795(10).ò 

14.  Having failed to produce a declaration, on 14 May 1998 applicant 

received notice of an automatic taxation of the hand-to-hand gifts it had 

received and which ñwere disclosed to the tax authorities during the 

accounting audits it had been subjected toò within the meaning of 

Article 757 second paragraph of the GTC. The tax assessment issued to 

applicant amounted to the equivalent of EUR 22,920,392 as the principal 

sum and EUR 22,418,484.84 in penalties and late-payment interest. 

According to Article 777 of the GTC (see paragraph 29), the gratuitous-

transfer tax was fixed at the rate of 60% for the taxable net share between 

unrelated persons. Furthermore, on the basis of Article 1728 of the GTC, the 

surcharge for failure to file the declaration was fixed at 80%. Lastly, the 

notification stated that ñthe exoneration of the gratuitous-transfer tax set out 

at Article 795(10) of the GTC relating to donations and bequests made to 

religious associations, unions of religious associations and to authorised 

congregations is not applicable to you. Indeed, your association has not 

obtained ministerial or prefectural authorisation to receive a donation or a 

bequest exempt from the transfer tax because public authorities have not 

considered it as being a religious association within the meaning of the Law 

of 9 December 1905. The exemption provided for at Article 795(10) only 

applies to associations that are recognised as being religiousò. 

15.  On 5 June 1998, the judge of the Nanterre Regional Court authorised 

ñthe Chief Treasurer of Boulogne-Billancourt to proceed with a protective 

seizure of [the applicantôs] movable property in Louviers, set the amount of 

FRF 175,000,000 (EUR 26,678,578) for which ñmeasures shall be 

undertaken for the purpose of collecting the debt owed the administrationò, 

and authorised a provisional court-ordered mortgage on assets at various 

locations. 
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16.  On 18 January 1999, the tax authorities sent applicant a notice of 

collection bearing the total amount of FRF 297,403,534 (EUR 45,338,875 

broken down as follows: tax: EUR 22,920,392, penalties (surcharge of 80%) 

and late-payment interest: EUR 22,418,483). 

17.  On 28 January 1999, the applicant filed an official complaint with 

the tax authorities. It argued the tax assessment was contrary to Article 757 

of the GTC ñbecause at no time during the course of the audit and 

verification of our accounting records did we voluntarily and unilaterally 

disclose hand-to-hand gifts spontaneouslyò. Subsidiarily, it claimed it was 

entitled to the exemption from transfer tax as provided at Article 795(10) of 

the GTC. 

18.  On 29 September 1999, the director of the Hauts-de-Seine South tax 

office dismissed this complaint. He considered the hand-to-hand gifts had 

been disclosed during the accounting audit and that consequently the 

taxation was in agreement with Article 757. Regarding applicantôs religious 

nature, the director stated that ñthe application of the above-mentioned 

exemption is subject to the condition that the association has been 

recognised by the relevant administrative authorities as an association 

having an exclusively religious purpose or as a religious community. The 

fact that the association ñLes Témoins de Jéhovahò refers to the Law of 

9 December 1905 on the Separation of Church and State in its statutes and 

thus attributes to itself the nature of a religious association, has no 

significance as regards the gratuitous-transfer tax, because the Minister of 

the Interior has not recognised it either as a religious community or as 

having a religious purpose. Consequently, the donations and bequests made 

for the benefit of the association cannot benefit from the exemption allowed 

at Article 795(10) of the GTC éò. 

19.  Applicant brought proceedings against the director of the Hauts-de-

Seine South tax office before the Nanterre Regional Court. 

20.  On 4 July 2000, the court dismissed all of the applicantôs claims. It 

stated that by submitting its accounting books to the tax authorities during 

the audit it underwent, the applicant had disclosed hand-to-hand gifts 

received, within the meaning of Article 757 second paragraph of the GTC, 

and that having done so it was henceforth obligated to declare them within 

the month. Failure to have produced such a declaration had exposed it to the 

automatic taxation proceedings that had ensued. The court then established 

that applicant had no grounds to claim it was entitled to the exemption 

provided at Article 795(10) of the GTC. The applicant appealed. 

21.  On 28 February 2002, the Versailles Court of Appeal confirmed the 

totality of the contested judgment in all its grounds and dismissed all of 

applicantôs additional and contrary petitions. 

Concerning the applicability of Article 757 of the GTC, the appeal court 

ruled as follows: 
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ñ[These provisions] apply unquestionably to all, whether they are individuals or 

corporate legal entities. In the absence of any limitation set out by the legislation, it is 

absolutely impossible to limit the statuteôs application to individuals alone and 

exclude corporate legal entities, including associations, without destroying the 

equality of all in taxation and creating discrimination among taxpayers that was not 

intended by the legislature. 

It is accepted that the authorities may use information collected during an 

accounting audit to proceed with an assessment of registration duties. 

The amounts posted in the accounts by the Association are gifts from hand to hand 

within the meaning of Article 757 of the GTC and cannot be classified as anything 

else. To classify them as contributions or the proceeds of religious collections is not 

antinomic with hand-to-hand gifts insofar as this involves the transfer from hand to 

hand of personal property that is acquired by means of mere delivery that transfers 

ownership. The practice of a form of worship to which the donors purportedly intend 

to contribute cannot suffice to establish a legal condition on the gift and eliminate the 

generous intention obviously motivating the benefactors. Finally, the modest size of 

the gift is not sufficient to exclude it from being legally described as a gift. 

By introducing Article 15 in the Law of 30 December 1991 on the budget, the 

legislature intended to impose transfer tax on hand-to-hand gifts that were disclosed. 

It amended the system of tax law provisions governing hand-to-hand gifts by creating 

a new case of taxation in addition to those already listed in the first paragraph of 

Article 757 of the GTC. 

As positive law stands, hand-to-hand gifts are taxable only when the recipient or his 

agents draft a legal instrument acknowledging the existence of a hand-to-hand gift, 

when the gift is recognised by the courts or when the recipient discloses the hand-to-

hand gifts to the authorities. 

... There is no obligation to disclose a hand-to-hand gift. The event generating tax 

liability is not the gift itself, but its disclosure by the recipient. 

... 

The only question that can arise is whether the taxpayer discloses the gifts within the 

meaning of Article 757 second paragraph by submitting his accounting records to the 

tax authorities that require this, and thereby puts himself under obligation to declare 

them within a month of this submission. In other words, can there be disclosure other 

than by a spontaneous manifestation of the taxpayerôs wish to disclose the gifts he has 

received? 

Admittedly, the tax department has produced no written legal instrument other than 

the evidence drawn from the accounting records of the recipient which contained this 

disclosure. 

Although the lack of a legal obligation to disclose and to declare could argue against 

admitting any kind of disclosure except voluntary disclosure, Article 757 contains no 

information about the manner or the circumstances of this disclosure. 
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Whatever the case, disclosure must be embodied in a written legal instrument by the 

recipient. Even the receipt issued the donor is not sufficient to establish disclosure. 

Disclosure must result from a concrete action. 

Article 757 ultimately does not make any distinction between declarations and 

judicial recognitions̍ the latter not always implying the spontaneous 

acknowledgement of the gift by the recipient̍ contemplated in the first paragraph, 

and the disclosure by the recipient contemplated in the second paragraph. 

Consequently when the Association, as required by law, submits its accounting 

records, even though the keeping of such records may be compulsory, such documents 

then constitute the legal instrument written by the recipient, and their submission 

within the setting of a procedurally proper audit performed by the tax department 

amounts to disclosure within the meaning of Article 757 second paragraph in that it 

ultimately contains the taxpayerôs own claim of a legal classification given to the 

amounts on account, which classification is the deciding factor, subject to 

demonstration of proof of the reality of the gift, for determining the system of tax 

provisions applicable to the transaction. Such an approach is not contrary to the 

instruction dated 5 April 1993, which admittedly states that disclosure is physically 

constituted by the mention of the gift in the recipientôs written response within the 

setting of an inter partes examination of his tax situation. The hypothetical situation 

being considered in the instruction is that of an answer to questioning by the tax 

department on the source of funds that the taxpayer may not have described as hand-

to-hand gifts. In the case before us, the silence of the Association in response to the 

formal notices ordering it to make a declaration does not suffice to rule out any act of 

disclosure of gifts such as is done in its own accounting records that were brought to 

the attention of the tax department. The Associationôs refusal is ultimately a refusal to 

fulfil  the obligation to declare. 

Ultimately, it is of little importance whether the disclosure is spontaneous, fortuitous 

or provoked. Disclosure of the gift must not spring from any source other than the 

recipientôs will . It is sufficient for disclosure to occur by means of a legal instrument 

made by the recipient mentioning the hand-to-hand gift, for this to constitute the 

causative event making declaration of the gift compulsory, failing which, the recipient 

lays himself open to automatic taxation. 

Finally, it is hardly realistic to claim that the legislature wished to leave it up to the 

recipient who admits receipt of a hand-to-hand gift in a written legal instrument 

whether to subject himself to taxation or not once this gift has been disclosed to the 

tax department. 

Although the court does not deny the consequences of the reform introduced by the 

legislature for the world of associations, which draws most of its resources from the 

generosity of members or sympathizers who are benefactors, it is not up to the courts 

to reform or correct the law, no matter how inadequate it may be.ò 

Concerning the exemption provided for at Article 795(10) of the GTC, 

the appeal court concluded the following: 

ñThe Appellant Association does not provide evidence of a ministerial or prefectural 

authorisation that is contemporaneous with the causative event generating the tax 

liability. The authorisations produced at the hearing from the prefectures of Hauts-de-

Seine, Cher and Yvelines were issued in 2001. These authorisations, assuming they 
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are necessary since we are dealing here with hand-to-hand gifts that are considered 

not to be subject to an authorisation requirement, are therefore ineffective in any case. 

In particular, the authorisation issued by the prefect of Hauts-de-Seine does not 

concern the Appellant Association é 

In order to be able to claim the benefit of the exemption, it is at the date of the event 

generating tax liability that the religious nature of the association is to be assessed. In 

addition to not proving that it was recognised at that time as an association for 

worship, the Appellant does not in any case produce any evidence enabling the court 

to verify the merits of its claim that it is recognised as an association of this type. The 

statutes needed to verify that its purpose and activities are exclusively devoted to 

worship, this being the first and most important requirement for its recognition as a 

religious association, were not even adduced at the hearings. 

... 

Finally, the Association raises the legal consequences of the disputed taxation. 

Given the application of the provision of Article 757 of the GTC to it, the Association 

denounces a crippling system insofar as only associations that undergo a tax audit 

may be automatically taxed. The Association considers that great legal 

unpredictability and insecurity result from this for the world of associations, which 

irreparably breach associationsô right to exist. 

The impugned taxation results only from the application of the law which is binding 

on all donees, whether individuals or corporate legal entities, and the financial 

consequences that flow from it, no matter how severe they are, cannot be taken as 

being the effect of unconscionable behaviour on the part of the authorities, which 

would be a source of insecurity and unpredictability for any taxpayer concerned. 

 

22.  The Law of 1 August 2003 concerning sponsorship, associations and 

foundations modified Article 757 of the GTC and added a paragraph stating 

these provisions do not apply to hand-to-hand gifts bestowed upon general 

interest organisations mentioned in Article 200 (see paragraph 29). 

23.  In December 2003, the applicant had paid tax authorities the amount 

of EUR 4,590,295. 

24.  The applicant appealed. In the second ground, it criticised, inter alia, 

the general, abstract and almost standard justification given by the appeal 

court in its ruling, and claimed a violation of Article 6(1) of the Convention. 

Then, invoking Articles 6(1) and 9 of the Convention, it upheld in its fourth 

ground that it was up to appeal court to assure itself of the status of 

applicantôs claimed religious nature by ordering, as needed, the production 

of documents it deemed necessary, in particular the associationôs statutes. 

[The applicant] also claimed that it had been deprived of the guarantees 

necessary for a real and free exercise of worship. The other grounds were 

based on provisions of domestic law, the applicant criticising, particularly in 

its third ground, the application that had been made in its case of Article 757 

second paragraph of the GTC. 
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25.  In a ruling on 5 October 2004, the Court of Cassation dismissed the 

appeal, stating the following, inter alia: 

On the second ground: 

Whereas: Firstly, Article 6 of the Law of 1 July 1901 concerning the contract of 

association provides that any legally declared association can, without any special 

authorisation, receive hand-to-hand gifts. That being the case, the use of sums of 

money that have been given to an association to achieve its statutory aims is not likely 

to deprive them of this qualification. 

Secondly, there is no indication either in its conclusions, or in the ruling, that the 

Association argued before the appeal court that because of their regularity, the sums 

collected were by their very nature earmarked for the operating costs and functioning 

of the Association. It thus follows that the third part of the ground is new, mixing fact 

and law, in that it invites the judge to rule on the regularity of payments received by 

the Association. 

Thirdly, given that Article 894 of the Civil Code does not make a distinction based 

on the value of the property disposed of, the court of appeal properly ruled that the 

modest size of the sums given was not sufficient to rule out their being legally 

described as gifts, and was thus not obliged to perform the unnecessary review 

demanded in the fourth part of the ground. 

Finally, in answer to the Association that argues that its budget was exclusively 

made up of the religious contributions from the confessionôs adherents, in return for 

which they benefited from the practice of worship, the court of appeal established that 

the sums recorded by the Association in its books were hand-to-hand gifts, whose 

donors were motivated by an intention to give that the practice of a form of worship to 

which they may have intended to contribute did not suffice to rule out. Thus the court 

of appeal rightfully judged, without reversing the burden of proof, that the intention 

motivating the donors to make a gift had been proven, and legally justified its 

decision. 

... 

On the third ground: 

However, having stated that Article 757 second paragraph of the General Tax Code, 

which stipulates that a hand-to-hand gift disclosed to the tax department by the 

receiver is subject to gift tax, does not require the spontaneous declaration of a 

donation by the receiver, the court of appeal, having established that the taxpayer had 

submitted to the auditor its bookkeeping, a written instrument emanating from the 

receiver on which were recorded sums of money that the court described as hand-to-

hand gifts, properly ruled that this submission by the Association of its bookkeeping 

during an audit duly conducted by the tax department, even if it was the result of a 

legal obligation to keep and submit accounting records, was to all extents and 

purposes a disclosure within the meaning of the aforementioned Article 757 second 

paragraph, despite the overabundance of arguments laid out in the second part of the 

ground. 

... 
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On the fourth ground: 

Whereas: However, under the terms of Article 795(10) of the General Tax Code, 

gifts and bequests made to associations for worship, unions of associations for 

worship and authorised religious communities are exempt from tax on gratuitous 

transfers. 

The court of appeal having established, on the basis of an argument that is not 

criticised, that the Association did not have a ministerial or prefectural authorisation 

contemporaneous with the taxable event, the ground that the court of appeal should 

not have refused to grant the Association religious status without previously having 

ordered the production of documents establishing this capacity, is invalid. This ground 

is inadmissible in all its parts.ò 

C.  Amounts owed by the applicant 

26.  On 18 January 2006, the tax authorities sent applicant a formal order 

to immediately pay the amounts that were still owed, namely 

EUR 40,907,849.81. 

27.  In a formal demand dated 21 September 2007, the applicant was 

ordered to pay the amount of EUR 55,409,430.60, of which 

EUR 14,633,914 accounted for late-payment interest. 

28.  On 19 February 2010, the Government informed the Court the 

amount claimed by the tax authorities totalled EUR 57,508,785, broken 

down as follows: tax: EUR 18,330,097; surcharge: EUR 18,336,313; 

interest on late payments: EUR 4,082,170; interest on late collection: 

EUR 16,760,205. 

II.   RELEVANT DOMESTIC LAW AND PRACTICE 

A.  Relevant tax legislation 

29.  Articles 757, 200, 635A, 777 and 795 of the GTC provide: 

Article 757 (As amended by Law no. 91-1322 of 30 December 1991 - Art 15 II, 1992 

FinancesðOfficial Gazette of 31 December 1991 

ñTransactions containing either a declaration by the recipient or by his 

representatives or a judicial acknowledgement of a hand-to-hand gift are liable for gift 

duty. 

The same rule applies where the recipient discloses a hand-to-hand gift to the tax 

authorities.ò 
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A directive from the tax authorities dated 13 April 1992 (7 G-3-92, 

published in the Official Tax Bulletin on 29 April 1992), commented 

Article 15 of the Finance Law for 1992. It is entitled, ñGratuitous Transfers. 

Estates. Tariffs and Liquidation. Liquidation of taxes in cases of gratuitous 

and successive transfers between same persons. No recall of donations made 

more than 10 years ago. ... Hand-to-hand gifts. Taxation of hand-to-hand 

gifts disclosed to the tax authorities.ò It indicates a hand-to-hand gift is 

taxable if it is disclosed to the tax authorities notably during an ñauditò. For 

the first time, both the Nanterre Regional Court and the Versailles Court of 

Appeal, followed by the Court of Cassation, have considered in the present 

case that the ódisclosureô of a hand-to-hand gift may result from an 

association submitting its accounting records during an audit. In 2007 this 

solution was reaffirmed by the Court of Cassation in two judgments (Cass. 

Com. 15 May 2007, nos. 06-11-845 and 06-11-844) concerning respectively 

the Knights of the Golden Lotus and l'Association cultuelle du Temple 

Pyramide, both applicants before this Court (application nos. 50471/07 and 

50615/07). 

 

The Law of 1 August 2003 concerning sponsorship, associations and 

foundations (paragraph 40, below) modified Article 757 of the GTC by 

adding a paragraph: 
 

ñThese provisions do not apply to general interest organisations mentioned in 

Article 200.ò 

Article 200 

ñ1. There is an entitlement to an income tax cut equal to 66% of their amount for the 

sums taken within the limit of 20% of the taxable income that correspond to donations 

and deposits, including the express relinquishment of incomes or profits, made by 

taxpayers who are domiciled in France as meant by Article 4B, in favour of: 

a. Foundations or recognised public interest associations é; 

b. Charitable organisations or general interest organisations having a philanthropic, 

educational, scientific, social, humanitarian, sport-oriented, family-oriented, cultural 

nature or working towards the promotion of artistic heritage é; 

e. Associations for worship and charitable associations that are authorised to receive 

donations and bequests, as well as the public religious establishments recognised as 

such in Alsace-Moselle.ò 

Article 635A 

ñHand-to-hand gifts mentioned in Article 757 second paragraph must be declared or 

registered by the recipient or his representatives within one month of the date on which 

the recipient disclosed the donation to the tax department.ò 
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Article 777 

ñGratuitous-transfer tax is fixed at the rates indicated in the chart below, for the net 

share remitted to each entitled party: 

 

é 

Chart III 

Tax rates applicable between collaterals and unrelated persons. 

é 

Between family members beyond the 4th degree and between unrelated persons: 

60%.ò 

Article 795 

Are exonerated from gratuitous-transfer tax: 

é 

10° Donations and bequests made to associations for worship, to unions of 

associations for worship and to authorised congregations. 

B.  Associations, hand-to-hand gifts and other donations 

1. Associations 

30.  According to Article 1 of the Law of 1 July 1901 concerning 

associations, ñAn association is an agreement whereby two or more persons 

permanently group their knowledge or activity together, for a purpose other 

than profit sharing. An associationôs validity is regulated by the general 

principles of law applicable to contracts and obligationsò. Article 5 of this 

law provides that any association wishing to obtain the legal capacity 

contemplated at Article 6 (see paragraph 35, below) shall be publicly made 

known by its founders and that a preliminary declaration of such shall be 

made to the departmentôs prefecture or sub-prefecture of the district wherein 

the association will establish its head office. The second paragraph of 

Article 11 of this law, which was applicable at the time of the events, 

allowed recognised public interest associations ñto receive donations and 

bequests in the conditions set out at Article 910 of the Civil Codeò. At the 

time, Article 910 of the Civil Code provided that provisions inter vivos or 

by bequest could only be valid if authorised by royal decree. 

31.  Relevant articles of the Law of 9 December 1905 on the Separation 

of Church and State provide: 
Article 1 

ñThe Republic ensures freedom of conscience. It guarantees the free exercise of 

religion subject to the sole restrictions mentioned below and established in the interest 

of public order.ò 

Article 2 

ñThe Republic does not recognise, remunerate or subsidise any religion. In 

consequence, starting on the 1st of January which follows the publication of this Law, 

all expenses concerning the practice of religions shall be abolished from the budgets of 

the State, departments and townships. However, expenses concerning the services of 
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the chaplain and destined to ensure the free practice of religions in public 

establishments such as high schools, primary and secondary schools, hospices, 

asylums and prisons, will be included in said budgets éò 

Article 18 

ñAssociations formed to pay for the costs, maintenance and public practice of a 

religion must be set up in harmony with Article 5 and those that follow of Title 1 of 

the Law of 1 July 1901. Furthermore, they will be subject to the terms of the present 

law.ò 

Article 19 [in force at the time of the events] 

ñThese associations shall have the exclusive purpose of practicing a form of worship 

é 

Associations may also receive contributions contemplated at Article 6 of the Law of 

1 July 1901, proceeds of charitable and regular church collections to cover the 

expenses of worship, payments é 

Associations for worship may receive, under the conditions set out at Articles 7 and 

8 of the Laws of 4 February 1901-8 July 1941 concerning administrative trusteeship 

of donations and bequests, donations by bequest and inter vivos intended for the 

fulfilment of their purpose or consecrated for religious use.ò 

32.  Article 4 of the Law of 2 January 1907 concerning public practice of 

religion stipulates that independently of associations subject to the terms of 

the Law of 9 December 1905 on the Separation of Church and State, public 

practice of a religion may be ensured by means of associations governed by 

the Law of 1 July 1901 (associations under ordinary law). 

33.  There is no set definition of the religious association; recognition (or 

lack thereof) as such is not made at the moment of declaration but when the 

association obtains authorisation from the public authorities to benefit from 

certain fiscal or patrimonial provisions. The Council of State determined the 

specific criteria to be met by ñreligiousò associations in order for them to be 

recognised as such. 

In a legal notice dated 24 October 1997 (Notice, Assembly, 24 October 

1997, Local Religious Association of Jehovahôs Witnesses, no. 187122), the 

Council of State made the recognition of an associationôs religious nature 

within the meaning of the Law of 9 December 1905 dependant on three 

conditions: the religion must be found to exist, practice of this religion must 

constitute the associationôs exclusive object and, the status of religious 

association may be recognised if the associationôs activities do not interfere 

with public order. In a circular dated 20 December 1999 and addressed to 

the prefects, the Minister of the Interior points out their competence in 

matters of religious associations. The circular mentions, inter alia, that the 

term ñreligiousò has no particular value at the moment of declaration and is 

not exclusive to any one association because ñthe Republic does not 

recognise any religionò according to the Law of 9 December 1905. The term 

ñreligiousò only acquires legal force if the association in question claims the 
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fiscal advantages the Law confers, on the basis of (among others) Article 

1382 of the GTC which grants an exemption from property tax for buildings 

dedicated to the exercise of worship. In such cases, the tax authorities 

decide, at the proper time, that an association is religious in nature. 

34.  Religious associations benefit from a favourable taxation system 

(exemption from property tax, tax deductions encouraging natural persons 

to make donations, and exemption from transfer tax). 

2.  Gifts 

a)  Hand-to-hand gifts and other donations 

35.  Both types of associations may receive hand-to-hand gifts without 

authorisation. Law no. 87-571 of 23 July 1987 modified the 1901 Law, 

whose Article 6 now provides that: 

ñAny association duly declared may without any special authorisation, take part in 

court proceedings, receive hand-to-hand gifts ..., purchase, own and administrate, 

aside from subsidies received by the State, regions, departments, townships ... 

1
o
  Membership dues ... ; 

2
o
  Premises required for the administration of the association and the meeting of its 

members; 

3
o
  Properties needed strictly for the accomplishment of its proposed object. 

Declared associations whose exclusive purpose is aid, charity, scientific or medical 

research may accept donations inter vivos or by will under the conditions set by 

decree of the Council of State.ò 

The law provides no definition of a hand-to-hand gift, nor does it specify 

an amount. About this legislative change introduced in 1987 aiming at 

officialising the customary practice whereby any association may receive 

hand-to-hand gifts without special authorisation, the National Assembly law 

commission specified that this modification ñaims at harmonising the Law 

of 1901 with tax legislation and practice ... Athletic, religious, humanitarian, 

charitable and other associations will also benefit from this, as well as 

political parties or sectsò. (Appendix to report no. 836 on behalf of the 

Commission of Finance, Economy and Budget; Appendix to the minutes of 

the session of 11 June 1987). In the Appendix to Final Resolution 

ResDH(2001)5, Union des Athées v. France (no. 14635/89), the French 

Government provided the following information regarding the 1987 Law: 

ñ... This Law provided a legal basis for the long-tolerated practice of gifts 

from hand to hand, thereby reducing the differences between the legal 

arrangements governing different types of associations ... Gifts from hand to 

hand may take the form of cash, cheques, bearer securities, transfers, 

movables or life-insurance policies. There are no limits to the amount that 
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may be given. Gifts of this kind do not require notarised instruments or 

official authorisationò. 

36.  Associations created under the 1905 Law and whose sole purpose is 

the exercise of worship have broader capacity than associations formed 

under the 1901 Law (except public interest associations, see paragraph 30 

above, and those whose exclusive purpose is charity or aid, see paragraph 

35, above), for they may receive bequests or donations other than the hand-

to-hand gifts discussed at paragraph 35 above. According to a decree dated 

13 June 1966 on the administrative trusteeship of associations, foundations 

and congregations, the final acceptance of donations and bequests by these 

associations was subject to State authorisation (by the prefect or the 

Minister of the Interior, depending on the amount of the donation, then only 

by the prefect as decreed in 1994). As of 1 January 2006, a new procedure 

was instated for the acceptance of gifts by associations (including religious 

associations) able to receive bequests and gifts other than hand-to-hand 

gifts. Henceforth they no longer require prior authorisation but can freely 

accept them notwithstanding prefectural opposition, and are subject to the 

procedure of disclosure to the tax authorities. Sectarian groups continue to 

be bound by the procedure of prior authorisation by the administration. 

Indeed, Article 910 of the Civil Code excludes from the new procedure of 

accepting gifts ñassociations or foundations whose activities or those of 

their leaders are referred to at Article 1 of the Law of 12 June 2001 

no. 2001-504 for the purpose of reinforcing the prevention and suppression 

of sectarian movements that infringe human rights and fundamental 

freedomsò. 

37.  In a report dated 6 July 1994, the European Commission on Human 

Rights considered, in the case of Union des Athées, that French law had 

established an unjustifiable difference in treatment between religious 

associations and other associations in the matter of gifts, when it had 

reserved solely for religious (and comparable) associations the possibility of 

freely receiving bequests and donations other than hand-to-hand gifts. By a 

decision dated 7 June 1995, the Committee of Ministers concluded, inter 

alia, that there had been in that case, a violation of Article 14 in conjunction 

with Article 11 of the Convention because of the legal impossibility for the 

applicant association to receive a bequest. 
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b)  Tax legislation governing hand-to-hand gifts 

38.  Traditionally, hand-to-hand gifts escaped all declaration. The 

legislator amended the taxation system by introducing new Article 757 of 

the GTC, establishing a tax on hand-to-hand gifts that have in particular 

been ñdisclosedò to the tax authorities (see paragraph 29). Up until the time 

of applicantôs case, it was accepted that Article 757 applied only to natural 

persons and not to legal entities such as associations. When asked about 

gratuitous transfers, the Minister of Economy, Finance and Budget, 

responded as follows (J.O., National Assembly, Written Questions 

no. 53401, 23 March 1992, p. 1331): 

 
ñ53401 ï 3 February 1992 

Mr Francis Saint-Ellier draws the attention of the Minister of Economy, Finance and 

Budget to Article 15 of the Law on finance for 1992, which modifies Article 757 of the 

GTC in a way which does indeed worry the not-for-profit organisations and especially 

charitable organisations. If you follow the letter of this new law, these should from 

now on pay the gift tax as applicable to unrelated persons, meaning 60%, every time 

they disclose to tax authorities the receipt of a hand-to-hand gift. And yet, these 

organisations cannot receive hand-to-hand gifts, which constitute the main part of their 

resources, without disclosing them to the tax authorities. This is true whether the 

organisations issue receipts for the benefit of the donors allowing them to obtain a tax 

reduction, or whether they keep accounts intended to be submitted to the officers of the 

tax authorities in case of an audit. It is obvious that such an interpretation would go 

beyond the stated reasons for which the law was adopted, as well as beyond the 

intention of the legislator. Therefore he [Mr Saint-Ellier] asks him [the Minister] 

which measures he intends to take in order to prevent this interpretation from being 

supported by the officers of the tax authorities or accepted by the courts. 

Reply 

Duly declared associations whose exclusive purpose is aid or charity are exonerated 

from gratuitous-transfer tax. Furthermore, it is specified that the receipts delivered to 

the donors by the organisations aimed at by Articles 200 and 238a of the GTC, do not 

affect the application of the provisions of Article 15 of the 1992 Law on finance, 

which concern essentially natural persons. Consequently, the hand-to-hand gifts 

mentioned by the Member of Parliament [Mr Saint-Ellier] are, as in the past, 

exonerated from gratuitous-transfer tax.ò 

39.  A directive appearing in the Official Tax Bulletin (7G-1-05) no. 16 

dated 25 January 2005 and commenting Article 757 of the GTC indicates 

that ñit was explained in a ministerial reply that the provisions of 

Article 757 of the general tax code apply to hand-to-hand gifts made for the 

benefit of associations (Ministerial reply dated 5 March 2001)ò. 
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40.  Following applicantôs litigation and in the face of associationsô 

concern at the prospect of being taxed on their principal means of fund 

raising, the Law of 1 August 2003 on the sponsorship of associations and 

foundations added a paragraph to Article 757, which stated that ñthese 

provisions do not apply to hand-to-hand gifts made to general interest 

associations mentioned at Article 200ò. Draft legislation had been 

introduced on 16 May 2001 (no. 3060) by Member of Parliament G. Voisin, 

but was not adopted. In his presentation of the reasons for this draft 

legislation, Mr Voisin explained: 

ñThe object of this proposed law is to encourage donations to general interest 

associations by removing the uncertainty within the taxation system applicable to 

hand-to-hand gifts, namely, gifts transferred from hand to hand without the 

requirement of a notarised instrument. As specified by Article 16 of the Law of 23 

July 1987 no. 87-571, associations may receive hand-to-hand gifts. Article 15 of the 

1992 Law on finance (Article 757 of the general tax code) makes hand-to-hand gifts 

ñdisclosed to the administrationò subject to transfer tax. A reading of the 

parliamentary debates made it appear that this provision applied mostly to donations 

to natural persons and not the hand-to-hand gifts made to general interest associations 

and allowing for a tax deduction within the meaning of Articles 200 and 238a of the 

general tax code. This analysis was first confirmed by a ministerial reply to a written 

question, which specified that hand-to-hand gifts to associations were, as in the past, 

exempt from the gratuitous-transfer tax. Following this, other ministerial replies 

proved to be more ambiguous until 4 July 2000, when the Nanterre Regional Court 

authorised the tax authorities to tax the hand-to-hand gifts made to the Association 

ñLes Témoins de Jéhovahò for the reason, inter alia, that gift taxes are applicable 

regardless of the quality of the recipient, whether natural person or legal entity. If this 

judgment is to be perceived as yet one more weapon in the fight against sects, it 

presents very serious difficulties to general interest associations. On 28 September 

2000, in the context of a proceeding instituted by a recognised sporting association for 

gliding, the State secretary to the budget considered the provisions of the second 

paragraph of Article 757 as having general scope and applying to all hand-to-hand 

gifts disclosed during an audit. Associations today are therefore facing the threat of 

tax audits that could bring about the confiscation of the totality of donations received 

for 10 years. The stance adopted by the State secretary to the budget especially runs 

counter to the intention of the legislator as expressed in 1987, namely to encourage 

private sponsorship in favour of associations. The draft legislation which is now 

proposed for your adoption aims therefore to include in the general tax code, the 

exemption of hand-to-hand gifts received by associations, thus giving the possibility 

of a tax reduction in favour of donors and reinforcing the practice of donating to 

general interest associations, while still preventing sectarian-type associations from 

benefiting from this provision.ò 

In the report drawn up for the Senateôs Finance Commission on the draft 

Law of 7 May 2003 concerning sponsorship, associations and foundations, 

Senator Y. Gaillard pointed out the following: 
 

ñIt was the National Assemblyôs wish that the exoneration of transfer taxes on 

general interest organisations with respect to hand-to-hand gifts be explicitly 

mentioned in the law. In fact, this is a case of reviewing certain interpretations 

contrary to the traditional practice of exoneration that were made by the tax authorities 
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during the fight against sects. ... Your Finance Commission approves this initiative as 

it aims to provide increased legal security to associations and to protect them from 

audits that could result in the taxation of property at the rate of 60%, meaning the rate 

applicable between unrelated persons ...ò 

C.  Legal writers  

41.  Francis Lefebvreôs Mémento Associations published in 2001-2002, 

in the chapter entitled ñRegistration Taxesò and under the section on 

ñGiftsò, reads as follows: 

ñMore so than anyone, associations are entitled to receive gifts. These consist most 

often in payments devoid of any official form (hand-to-hand gifts), but they may also 

come in the form of more formal transactions (donation by deed or bequests) which 

are reserved to associations that have been specially authorised to receive them. 

1.  Hand-to-hand Gifts 

Any properly declared association may, without special authorisation, receive a 

hand-to-hand gift. No registration tax is owed by the association on gifts of this 

nature, regardless of their amount. Tax exemption is the rule, whether the funds are 

the product of a collection or a spontaneous act. ... 

Note: The absence of taxation reflects the fact that contrary to other gifts, hand-to-

hand gifts are not taxable as such. Taxation is only triggered in certain situations 

restrictively enumerated at Article 757 of the GTC, among which some are liable to 

be applicable to associations: 

... 

  The disclosure to the tax authorities of a hand-to-hand gift by the donee. On 

this point it must once again be specified that receipts issued to donors by the 

associations contemplated at Articles 200 and 238a of the GTC do not constitute 

such disclosure and may not, consequently, be used to justify the levy of the 

gratuitous-transfer tax. On the other hand, according to a highly questionable 

judgment from the Nanterre Regional Court, the submission of accounting records 

during an audit is tantamount to disclosure and triggers the taxation of hand-to-

hand gifts discovered on that occasion (Nanterre Regional Court, 4-7-2000).ò 

42.  The 2004-2005 version of this work reads as follows: 

ñ1.  Hand-to-Hand Gifts 

Associations are only taxed on hand-to-hand gifts they receive on an exceptional 

basis. The following are exempt: 

-  General interest associations mentioned at Article 200 of the GTC (third 

paragraph of Article 757 of the GTC) 

-  and associations that qualify for one of the specific exemptions ... 

 

As for other associations, they are few (for example, sects), and they can be 

subjected to transfer tax on hand-to-hand gifts they receive ... in the following cases: 

  the association discloses the gift to the tax authorities ... It should be added 

however that the ñdisclosureò of a hand-to-hand gift is not necessarily voluntary: 
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according to a questionable ruling by the Versailles Court of Appeal, an 

association submitting its accounting books to an auditor during a tax audit 

discloses the hand-to-hand gifts therein recorded to the tax authorities (CA 

Versailles 28-2-2002). Note: This ruling by the Versailles Court of Appeal dated 

28 February 2002 and implicating Jehovahôs Witnesses, caused a general outcry, 

certainly not in defence of the sect involved in the case, but because the adopted 

solution was applicable to any association. Hence the legislatorôs intervention, 

when general interest associations were expressly exempted from gift taxes (Law 

of 1-8-2003). Hand-to-hand gifts that were either declared, recognised by the 

court or disclosed by general interest associations prior the entry into force of the 

Law, that is, prior to 7 August 2003, are evidently not covered by the exemption. 

However, these associations are practically shielded from taxation: the tax 

authorities had indicated, even before the adoption of the Law, that they had no 

intention of using the Versailles Court of Appealôs jurisprudence against them. 

2.  Donations by Deed and Bequests 

Contrary to hand-to-hand gifts, donations by deed and bequests are taxable. 

However, some exemptions from gratuitous-transfer tax are likely to be of benefit for 

gifts bestowed upon associations or foundations. 

Exempted Donations and Bequests 

Exemptions dependant upon the associationôs purpose 

 

... 

 

4.  Religious associations, unions of religious associations and authorised 

congregations (Article 795(10) of the GTC).ò 

43.  The 2008-2009 version of this work, under the title ñHand-to-Hand 

Giftsò, adds the following details: ñin practice, the associations likely to be 

taxed are, essentially, sects. This being said, the tax authorities hold such a 

narrow view of the notion of the general interest association that they may 

well be tempted to tax other types of associations ...ò 

THE LAW 

I.   ALLEGED VIOLATION OF ARTICLE 9 OF THE CONVENTION 

44.  The applicant alleges the taxation of hand-to-hand gifts interferes 

with its right to manifest and practice its freedom of religion. Article 9 reads 

as follows: 
 

ñ1.  Everyone has the right to freedom of thought, conscience and religion; this right 

includes freedom to change his religion or belief and freedom, either alone or in 

community with others and in public or private, to manifest his religion or belief, in 

worship, teaching, practice and observance. 
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2.  Freedom to manifest oneôs religion or beliefs shall be subject only to such 

limitations as are prescribed by law and are necessary in a democratic society in the 

interests of public safety, for the protection of public order, health or morals, or for the 

protection of the rights and freedoms of others.ò 

A.  Whether there was interference 

1.  The Partiesô submissions 

45.  Regarding the interference with its freedom of religion, the applicant 

notes that as a national ecclesiastical body, it is indispensable to the worship 

of Jehovahôs Witnesses in France. It provides spiritual direction and support 

to Jehovahôs Witnesses and exercises on behalf of its adherents the rights 

guaranteed by Article 9 (Cha'are Shalom Ve Tsedek v. France [GC], 

no. 27417/95, § 72, ECHR 2000-VII , and Metropolitan Church of 

Bessarabia v. Moldova, no. 45701/99, § 101, ECHR 2001-XII).  In order to 

fulfil  its purpose, it acquired and established in Louviers its temporal 

headquarters, called Bethel, from which it is indissociable. Moreover, the 

members of Bethel, a religious community, depend on applicant for a place 

of worship, the possibility to accomplish their exclusively religious ministry 

and a place to live. It refers to a decision of the Paris Administrative Court 

dated 28 March 2007, which recognised the religious nature of the Bethel 

membersô activities: ñthe relationship as subordinates into which enter the 

Jehovahôs Witnesses who are permanent members of Bethel flows 

essentially from a spiritual adherence to their community and not from a 

business relationship, even if an occupation is involved, ...ò and which it 

considers in line with the judgment of Jehovahôs Witnesses of Moscow v. 

Russia (no. 302/02, § 120, ECHR 2010-é (excerpts)). 

46.  The applicant claims that in imposing the disputed and exorbitant 

tax, the State interfered with the act of worship itself (mutatis mutandis, 

Institute of French Priests v. Turkey (friendly settlement), no. 26308/95, 

14 December 2000). If the disputed taxation were to be confirmed, it would 

result in the seizure and sale of Bethel, bringing about the loss of a place of 

worship. The collective practice of a religion implies the possibility of 

relying on material resources, generally obtained through the adherentsô 

contributions. It implies the right to rent or acquire a place of worship and to 

produce literature. The contributions are religious in nature and represent its 

main resource, namely 86.47%. Subjecting these to taxation would 

inevitably lead to liquidation, as the State would have the right to sell the 

mortgaged property (paragraph 15, above). Lastly, the applicant adds the 

State interfered with its freedom of religion through a punitive tax 

motivated by the desire to repress the religious activities of denominational 

minorities which had been blacklisted as sects. 
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47.  The Government contests the existence of interference in applicantôs 

right to manifest and practice its freedom of religion. The contributions 

targeted by the disputed tax are not a part of worship on the same level as 

prayer, nor do they fall within the realm of sacred things. In any event, if the 

payment of the disputed liability brought about the liquidation of the 

national association, no legal obstacle would prevent its reconstitution. In 

this respect, the Government observes the applicant association has reduced 

its activity considerably, which today seems limited to ownership of 

properties. 

2.  The Courtôs assessment 

48.  The Court reiterates that while religious freedom is primarily a deep, 

personal matter, it also ñimpliesò, inter alia, freedom to ñmanifest [oneôs] 

religionò alone and in private or in community with others, in public and 

within the circle of those sharing the same faith. Bearing witness in words 

and deeds is bound up with the existence of religious convictions. Article 9 

lists a number of forms which manifestation of oneôs religion or belief may 

take, namely worship, teaching, practice and observance of rituals 

(Metropolitan Church of Bessarabia and Others, § 114, cited above). The 

Court also recalls that, but for very exceptional cases, the right to freedom 

of religion as guaranteed under the Convention excludes any assessment by 

the State of the legitimacy of the religious beliefs or the means used to 

express them (Hasan and Chaush v. Bulgaria [GC], no.
 
30985/96, §§ 62 

and 78, ECHR 2000-X; Obst v. Germany, no. 425/03, § 44, ECHR 2010 

(excerpts)). 

49.  Moreover the Court observes that hand-to-hand gifts (which may be 

of a large amount), are an important source of financing for an association 

(Union des Athées, cited above, §§ 64, 66 to 68). Likewise, concerning the 

decision to enter on the Treasuryôs land register the land belonging to the 

Institute of French Priests, the Commission had stated the admissibility of a 

complaint based on Article 9 which argued that if cut off from its financial 

life-blood, the Institute will no longer be able to hold religious services or 

ensure the survival of the Church (Institute of French Priests v. Turkey, 

no. 26308/95, Commission decision of 19 January 1998). More recently, in 

the context of an analysis of Article 11 read in conjunction with Article 9, 

the Court considered that the risk of having its bank accounts frozen and its 

assets seized is detrimental to the operation of the religious activities of the 

Moscow Branch of the Salvation Army (Moscow Branch of the Salvation 

Army v. Russia, no. 72881/01, § 73, ECHR 2006-XI; see also, mutatis 

mutandis, Kimlya v. Russia, nos.
 
76836/01 and 32782/03, § 85, ECHR 

2009). 

50.  It is to be noted also that Jehovahôs Witnessesô free exercise of 

freedom of religion is protected by Article 9 of the Convention (Kuznetsov 

and Others v. Russia, no. 184/02, § 74, 11 January 2007; Members (97) of 
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the Gldani Congregation of Jehovah's Witnesses v. Georgia, no. 71156/01, 

§ 96, ECHR 2007-V; Religionsgemeinschaft der Zeugen Jehovas and 

Others v. Austria, no. 40825/98, § 98, 31 July 2008; Jehovahôs Witnesses of 

Moscow v. Russia, cited above) except in case of abuse (Kokkinakis v. 

Greece, judgment of 25 May 1995, Series A no. 260). 

51.  Refusing to recognise a religious association, bringing about its 

dissolution, the use of derogatory language toward a religious movement, 

are all examples of interference with the right guaranteed by Article 9 of the 

Convention, both in its exterior and collective aspects as well as with regard 

to the community itself and to its members (Metropolitan Church of 

Bessarabia and Others, § 105, cited above; Church of Scientology Moscow 

v. Russia, no. 18147/02, § 81-85, 5 April 2007; Religionsgemeinschaft der 

Zeugen Jehovas and Others v. Austria, §§ 79-80, cited above; Jehovahôs 

Witnesses of Moscow v. Russia, § 101, cited above). 

52.  In the case at hand, the partiesô disagreement is about the existence 

of interference and chiefly about the financial impact that resulted from the 

disputed taxation and the ensuing consequences for the religious activity of 

the applicant association and its members. At the outset, it should be noted 

the disputed measureôs effect was to maintain the applicant within the fiscal 

framework of ordinary law for associations, while excluding it from fiscal 

advantages reserved for other associations, including religious associations 

(paragraphs 29 and 34 above). And yet, the applicant cannot demand a 

special fiscal status under the guise of freedom of religion (Association 

Sivananda de Yoga Vedanta v. France (dec.), no. 30260/96, 16 April  1998). 

Also, freedom of religion by no means implies that churches or their 

members must be granted a different tax status from that of other taxpayers. 

(Alujer, Fernandez and Cabaleero Garcia v. Spain (dec.), no. 53072/99, 14 

June 2001); also see Fédération chrétienne des témoins de Jéhovah de 

France v. France (dec.), no. 53430/99, 6 November 2001). 

53.  The Government claims the taxation of hand-to-hand gifts had no 

impact on applicantôs freedom of religion or that of its members, as they 

remained free to practice their religion as they saw fit. Even if the payment 

of the disputed liability brought about the dissolution of the national 

association, nothing would prevent it from reconstituting itself. In view of 

the sums claimed by the tax authorities in this case, the Court does not share 

that opinion. Indeed, according to these authoritiesô own information, the 

applicantôs assets totalled approximately EUR 42,000,000 during the 

considered time period, of which EUR 38,200,653 originated in donations. 

The disputed assessment, amounting to EUR 45,338,875 as of January 

1999, covered the totality of the hand-to-hand gifts received by the 

applicant, even though such gifts represented 90% of the assets mentioned 

above. The taxation of the hand-to-hand gifts therefore had the effect of 

cutting off the associationôs vital resources, thereafter preventing it from 
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ensuring its adherents the free exercise of their worship in its practical 

aspects (mutatis mutandis, Institute of French Priests v. Turkey, above). 

The Court finds that as the disputed gifts constitute the associationôs 

essential source of financing through its adherents, they can claim to be 

directly affected by the fiscal measure. In fact, the taxation in question 

threatened the continuity and even seriously impeded the associationôs 

internal organisation, its operations and its religious activities, as places of 

worship themselves were in jeopardy (paragraph 15; a contrario, Islamische 

Religiongemeinschaft in Berlin E. V. v. Germany (dec.), no. 53871/00, 

ECHR 2002-X, and The Holy Monasteries v. Greece, 9 December 1994, § 

87, Series A no. 301-A). Considering this measureôs impact on the applicant 

associationô resources and on its ability to carry on its religious activity as 

such, the Court concludes there was interference with the exercise of the 

rights guaranteed by Article 9 of the Convention. 

54.  Such interference is in breach of Article 9 unless it is ñprescribed by 

lawò, pursues one or more legitimate aims under the second paragraph of 

that Article, and is ñnecessary in a democratic societyò in order to achieve 

them. 

B.  Whether the interference was justified 

1.  The Partiesô submissions 

a)  The applicant 

55.  According to the applicant, this interference was not prescribed by 

law. First, at the time of the 1995 audit, it was impossible to foresee that 

Article 757 of the GTC would be applied to modest gifts made to a not-for-

profit association. The applicant explains that for 50 years it had received 

such gifts without ever having them subjected to transfer tax. Article 757 

applied to property transfers between natural persons. As proof, the 

applicant submits the Minister of Financeôs declaration (paragraph 38 

aboveðthe tax authoritiesô official position on the question), the 1992 fiscal 

directive dealing with inter vivos transfers (paragraph 29 above), and the 

official declaration form to be filled out by natural persons only. Moreover 

there existed no jurisprudence prior to or concurrent with the audit it 

underwent, specifying that Article 757 could be applied to a not-for-profit 

association. The interpretation of this provision, in this case, raised such 

concern to move legislation to intervene to protect associations (paragraph 

40, above). 

56.  Second, the notion of ñdisclosureò drawn from Article 757 was also 

unforeseeable. The applicant advances that legal tax writers by and large 

have denounced the novelty of the solution adopted by the Court of 
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Cassation. Applicant agrees with the objections made by the high council of 

the College of Certified Public Accountants, an institution supervised by the 

Ministry of Finance, who acknowledged that, ñA situation arises, bordering 

on the absurd, in which the tax audit triggers the tax obligationò; the 

applicant emphasises hand-to-hand gifts are not taxable in the absence of an 

audit that, by its very nature, is unforeseeable. 

57.  Third, it was not foreseeable that in order to benefit from the 

exemption allowed at Article 795(10) of the GTC, it would be necessary to 

obtain authorisation to receive hand-to-hand gifts or to establish proof of the 

associationôs religious nature by official recognition or prior authorisation 

from the Minister of Interior. The only required authorisation applied to the 

receipt of bequests and donations by deed, not modest religious 

contributions. The applicant denounces the confusion made by the tax 

authorities and by the Government between the exemption from 

authorisation for hand-to-hand gifts, the requirement for prior authorisation 

to receive donations and bequests and the resulting novel requirement of an 

official recognition of applicantôs religious nature. 

58.  From this the applicant concludes the disputed tax stems from ñnew 

administrative doctrineò, as indicated by a December 2001 technical 

information bulletin by the Minister of Economy and Finance entitled Sects: 

ñthe new administrative doctrine with regards to, on the one hand, the rules 

governing associations and the corresponding evolutions in case-law and, 

on the other hand, the taxation of hand-to-hand gifts, has modified the 

manner of handling tax matters of these sectarian movementsò. 

59.  According to the applicant, the aim pursued by the disputed measure 

was not legitimate but was intended to repress its activity. The measure was 

disproportionate, the tax amount representing over 102% of its resources 

during the considered time period. The measure has also lost any aspect of 

necessity, as it took place arbitrarily over a given period, never being 

applied before or after this period. At the very least, it is based on an 

isolated stance within Europe. 

b)  The Government 

60.  The Government begins its submission with a reminder that in the 

French context of secularism, the fiscal system applied to religious 

associations characteristically seeks to strike a balance between the 

principle of religious neutrality and the powers of administrative control. 

Thus, in order to encourage the free exercise of religion, the State allows 

many practical or fiscal advantages to religious associations governed by the 

legal system set out in the Law of 9 December 1905. The religious nature of 

an association is not automatically conferred the association upon being 

declared. Only when the allowances they might claim are granted or 

contested is this nature recognised (or not) by the competent administrative 
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authorities or by an administrative judge, who follow criteria that have been 

progressively explained by the Council of State (paragraph 33 above). 

61.  The Government maintains the contested measure was prescribed by 

law. On one hand, Section 757 of the GTC lists a limited number of cases in 

which hand-to-hand gifts are subject to taxation, including disclosure of 

hand-to-hand gifts to the tax authorities, pursuant to the Law of 

30 December 1991, no. 91-1322. Regulations later standardised the 

procedure of declaration, and the tax authorities explained the notion of 

disclosure in a directive dated 13 April 1992 (paragraph 29, above). The 

Government mentions one decision concerning an association which was 

audited under Article 757 of the GTC, an association formed for the purpose 

of collecting donations and organising an aid programme to support, from 

France, the soldiers of a foreign army (however it does not provide any 

references). On the other hand, Section 795(10) of the GTC limits the 

exemption from the gratuitous-transfer tax to donations and bequests of all 

kinds bestowed upon religious associations having received authorisation 

from the prefect or the Minister of the Interior to accept them.. Thus, while 

the civil law dispenses associations from any authorisation to receive hand-

to-hand gifts, the fiscal law subjects the exemption from gratuitous-transfer 

tax to the condition that religious associations be authorised to receive 

donations and bequests, including hand-to-hand gifts. 

62.  According to the Government, the novelty of the solution reached by 

domestic courts in this case does not entail a breach of law. Even the long-

standing practice of not taxing the donations received by associations could 

not preclude the Court of Cassation from making a strict application of the 

law when it ruled, in refusing the benefit of the exemption provided at 

Article 795(10) of the GTC, ñthe association does not provide evidence of a 

ministerial or prefectural authorisation that is contemporaneous with the 

causative event generating the taxò. Moreover, the law cannot predict all 

possible situations; such is the case for the notion of ñdisclosureò within the 

meaning of Article 757. Besides, the Court of Cassationôs ruling is part of a 

series of judgments clarifying the conditions in which this notion should 

apply in the context of tax audits (Cass com, 19 May 1998, no. 1090P, 

Couture; Cass com, 10 October 2000, no. 1684 FS-P, Cloiseau ; Cass com, 

24 October 2000, no. 1740, F-D, T. ; Cass. Com, 8 November 2005, 

no. 1395 F-D, Perrin) and it is not for the Court to express a view on the 

appropriateness of the domestic courtsô policy choices in matters of 

jurisprudence (Cantoni v. France, 15 November 1996, § 33, Reports 

1996-V). Finally, the 2001 Bulletin relied on by the applicant to show a 

change in administrative doctrine is in fact only a technical information 

leaflet that contains no fiscal law interpretation that can be opposed to the 

administration. 

63.  As for the aims of the disputed measure, namely the protection of 

order and the rights and freedoms of others, the Government maintains the 
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exemption from transfer tax in favour of religious associations is an 

exception to ordinary law and must be strictly construed. It is granted only 

if the donations are destined solely for the exercise of worship, and the 

Stateôs regulatory intervention aims to preserve the balance between 

freedom of religion and the protection of the rights and freedoms of those 

who may be affected by the exercise of that freedom. Although Article 9 

excludes any assessment by the State to determine the legitimacy of 

religious beliefs or the means used to express them, it does not protect every 

act motivated or inspired by a religion or belief (Manoussakis and others v. 

Greece, 26 September 1996, Reports 1996-IV ; Vergos v. Greece, no. 

65501/01, §§ 33 and 34, 24 June 2004). 

64.  Lastly, the measure in question was ñnecessary in a democratic 

societyò, for hand-to-hand gifts are taxed, without disproportion, in the 

same conditions as other donations, the applicable rates being identical to 

those applied to estates. Furthermore, the collection of the fiscal debt would 

not cause the eradication of the Jehovahôs Witnessesô religion in France 

because it is directed solely at the national association; the regional 

associations, having their own legal status as well as sizeable financial 

means at their disposal, will continue to function. Finally, in view of the 

extent of Jehovahôs Witnessesô form of worship throughout the world, the 

Government has no doubt that if the exercise of this worship were to be 

gravely endangered in France; the foreign associations would without 

hesitation rally to aid the applicant association. 

c) European Association of Jehovah's Christian Witnesses 

65.  The European Association emphasises the impact the question raised 

by the present case would have in other European countries. The disputed 

taxation of hand-to-hand gifts was not prescribed by law and was used as a 

ñweaponò against Jehovahôs Witnesses in order to paralyse the propagation 

of its activities and drive the religious organisation to extinction. Endorsing 

such taxation would lend credibility to the Russian Federation, inter alia, 

who could use taxation as a means to eradicate Jehovahôs Witnesses, long 

persecuted as a religious minority. This would be contrary to the Courtôs 

case-law and the advancements achieved in countries such as Greece, 

Bulgaria and Romania concerning the freedom of Jehovahôs Witnesses to 

practice their religion. Presenting an analysis in comparative law, the 

European Association states that even allowing for the Statesô margin of 

appreciation, the reality is the beliefs and practices of Jehovahôs Witnesses 

remain uniform throughout all Member-States. In England, Germany, Italy 

and Spain for example, the donations received by Jehovahôs Witnesses are 

not taxed, as their activities are exclusively religious. 
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2.  The Courtôs Assessment 

a)  Prescribed by law 

66.  In the Courtôs opinion, the following are two of the requirements 

that are implied in expression ñprescribed by lawò. First, the law must be 

sufficiently accessible: the citizen must be able to obtain sufficient 

information, in the circumstances, about the legal rules applicable to a given 

case. Second, a norm cannot be regarded as a ñlawò unless it is formulated 

with sufficient precision to enable the citizen to regulate his conduct: he 

must be ableðif need be with appropriate adviceðto foresee, to a degree 

that is reasonable in the circumstances, the consequences which a given 

action may entail. Those consequences need not be foreseeable with 

absolute certainty: experience shows this to be unattainable. Again, while 

certainty is highly desirable, it may bring in its train excessive rigidity and 

the law must be able to keep pace with changing circumstances. 

Accordingly, many laws are inevitably couched in terms which, to a greater 

or lesser extent, are vague and whose interpretation and application are 

questions of practice (Sunday Times v. the United Kingdom (no. 1), 26 April  

1979, § 49, Series A no. 30). The level of precision required of domestic 

legislation̍ which cannot in any case provide for every 

eventuality̍ depends to a considerable degree on the content of the 

instrument in question, the field it is designed to cover and the number and 

status of those to whom it applies (Hasan and Chaush, cited above, § 84; 

Church of Bessarabia and others, cited above, § 109). 

67.  Regarding the notion of hand-to-hand gifts, the Court of Appeal 

considered the sums recorded by the applicant association in its accounting 

books under the term ñcontributionsò were hand-to-hand gifts, regardless of 

their amount. Therefore, the hand-to-hand gifts were taxed pursuant to 

Article 757 of the GTC because they had been ñdisclosedò during the 

submission of the applicantôs accounting records to the tax authorities when 

the tax audit began in 1995. 

68.  As to the foreseeability of this measure, at the heart of the partiesô 

arguments, the Court first of all observes the second paragraph of Article 

757 provides that hand-to-hand gifts ñdisclosedò to the tax authorities are 

subject to gift tax. As the Government points out, this paragraph was 

adopted in December 1991, prior to the tax audit that occurred in this case. 

Therefore this raises the following question: was the disputed provision 

sufficiently clear to foresee that it applied to legal entities on one hand, and 

that it also implied, on the other hand, that a tax audit might be equated to a 

ñdisclosureò of a hand-to-hand gift within the meaning of its second 

paragraph. 
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69.  On the first point and absent any specific information in the law 

about the ñdoneeò, it must be concluded the legislatorôs initial intention was 

to regulate the transfers of property between family members, and thus 

applied only to natural persons (paragraphs 38 and 40, above). Of note is a 

directive published in the Official Tax Bulletin of 25 January 2005, which 

indicated that a ministerial reply dated March 2001 had explained that 

provisions of Article 757 of the GTC were applicable to hand-to-hand gifts 

received by associations (paragraph 39 above); in this case however, the 

formal notice of automatic taxation proceedings and the tax assessment date 

from 1998. Additionally, the Government did not quote any decisions by the 

Court of Cassation that, at the time of these events, would have supported 

the application of Article 757 to legal entities. Lastly, the Court notes that in 

its ruling concerning the present case, the Versailles Court of Appeal, in 

discussing the Law of 30 December 1991 on Finance, mentions it is not up 

to the court to correct a law, ñno matter how inadequate it may beò 

(paragraph 21, above). It also notes Article 757 was amended in 2003 

because of the financial consequences of this fiscal measure on the world of 

associations following applicantôs court case, in order to exclude general 

interest associations from taxation (paragraph 40, above). 

70.  As for the notion of ñdisclosureò of gifts as provided at Article 757, 

the Court observes it was decided in this case, and for the first time, that the 

submission of accounting records to the tax authorities during the tax audit 

amounted to ñdisclosureò. In this regard, the appeal court itself explained 

that ñalthough the lack of a legal obligation to disclose and to declare could 

argue against admitting any kind of disclosure except voluntary disclosure, 

Article 757 contains no indications as to the manner or circumstances of this 

disclosureò (paragraph 21, above). If the evolution of jurisprudence is of the 

judgeôs purview, then such an interpretation of the disputed measure was 

difficult to foresee for the applicant association insofar as up until then, 

hand-to-hand gifts had escaped all requirement of declaration and were not 

systematically subjected to gratuitous-transfer tax (paragraphs 29, 38 and 

41, above). The vagueness of the notion of disclosure contained at 

Article 757 could not, as positive law then stood, lead the applicant to 

realise that the mere submission of its accounting records would constitute 

such disclosure. The Court observes that in fact, the notion of disclosure, as 

interpreted in this case, makes the taxation of hand-to-hand gifts dependant 

on the execution of a tax audit; such a situation necessarily implies an extent 

of uncertainty and therefore unforeseeability in the application of tax law. 

71.  The Court observes finally that the jurisprudence submitted by the 

Government (paragraphs 61 and 62, above) on the application of Article 757 

of the GTC does not make up for the vagueness of this text (mutatis 

mutandis, Hentrich v. France, 22 September 1994, § 42, Series A 

no.
o
296-A), as it deals with natural persons and donations, other than the 

hand-to-hand gifts which are at the heart of this case. 




